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IN THE MATTER OF AMENDING THE
POLICIES ELEMENT OF THE RURAL
COMPREHENSIVE PLAN TO REPEAL AND
RE-ENACT LAND USE PLANNING POLICY
21 ("ERRORS & OMISSIONS")

PN P i Ly

WHEREAS, the Board of County Commissicners of Lane County, through
enactment of Ordinance PA 883, has adopted a Policies clement of the Rural
Comprehensive Plan, such Policies having jurisdiction within the jurisdiction
of the Rural Comprehensive Plan; and

WHEREAS, a procedore exists in Lane Code Chapter 16.400, as adopted by
Ordinances 1-84 and 11-84, for amendment of provisions of the Rural
Comprehensive Plan; and

WHEREAS, Policy 21, Land Use Planning (Goal 2) of the Policiss ¢lement
is no lJonger in effect due to m termination date for requests being a part of
the policy, and that termination date now heving passed; and

WHEREAS, an amendment request has been initiated by the County to
revise and renew the provisions of Policy 21, Land Use Planning (Goal 2) of

the Policies clement; and

WHEREAS, the West Lane Planning Commission, in public hearing of
March 19, 1986, and the Lane County Planning Commission, in public hearing
of April I, 1986, considered the above-described Policy revision and each

.recommended approval of it, and these decisions have been reported to the

Board; and

WHEREAS, evidence c¢xists in the record indicating that the¢ amendment
meets  the  requirements of Lane Code 16400 end the requirements of
applicable local and State Law; and

WHEREAS, the Board of County Commissioners has conducted public

hearings and s now ready to take action; NOW

THEREFORE, the Board of County Commissioners of Lane County, Qregon,
ORDAINS AS FOLLOWS:

1, Policy 21, Land Usc Planning (Goal 2) of the Rural Comprehensive
Plan Policies element, 2s written prior to this action, is Repealed
(text of Policy on attached Exhibit "A"),

2. Revised Policy 21, Land Use Planning (Goal 2) of the RCP Policies
clement, as  described and  written inm gtizched  Exhibit “B", is
Adopted,

FURTHER, although not a part of {his Ordinance, the Board of County

Commissioners adopts Fiadings as set forth in Exhibit "C* attached, in support
of this action.

A ni: re-enscting RCP Policy 21 (Error & Omissions).

RTHE-BOARD OF COUNTY COMMISSIONERS OF LANE COUNTY, ORIEGON'

i
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If any scetion, subscction, semtence, claise, phrasc or portion of this
Ocdinance is for any reason held invalid or uwaconstitutional by any court of
competent jurisdiction, smch portion shall be deemed 2 separate, distinct and
independert provision, and such holding shatl not cffect the validity of the

remaining portions hereof.

ENACTED this 10th_day of September , 1986.

&PPROV;...D

TO FORM é’_ éféiéf )
hm@;: ‘Chuék Ivey, Chairp

Lane County Board of Commissioners

OFFICE OF LEGAL COUNSEL
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REEL 129 PAEE1175 EXHIBIT "A" ORDINANCE PA 921

(01d Policy 21)
2tt i hewores sy be developed subject to the following:

i din
S ion of Lane County Plan Amendment Tequirements, incig £,
:;::;m:,pﬁcub;e, the fulfillment of LCDC Goa) Exception
requiroments;
Co:plianf.‘.e u:ith the provisions of the Léne County "Destination
Resort" zoning district,

Destination Resort designatiens apd 2oning shall be considered only en a
case-by-case basis, and ray be evaluated concurrently. No designations
or zoning shall cccur in the absence of a specific application which
addresses the criteria stated above,

CPR Process. Lane County recognizes that the legislative process does
oot allow for time-consoming Eerutiny of Individual requests, vet the
County also Yecognizes that thers ®ay be substential meris to numerous
CPR requests.

4. After adoptien of the Comprehensive Plan, all eitizens whe filed a
CPR are to be advised in wvriting of the finaj action thereon.

b. The County shall advige thosea who filed requests pursuant to the
nonresource or marginal jands policies thar they may request in
writing further review of their request. Supplemental informatien
may be submitted within 30 days of the date of the letter specified
in 20(a) above. Cormencing in May 1984, the Planping Cormissions
will review eaeh request with the CPR informatiem previously
submitted, For those requests whers all applicable criteria and

initiate a legislative Plen amendment/zogpe change. 411 others wil]
be advised to folloy the quasi-judicial pProcess if they desire a

PR . change in their iand use designaticn.
\) @Errors or Omissjons. Between Marceh 2, 1986 and June 30, 1985, citizens

22.

23,

24.

who idencify an error in plan or zome designation, 25 set forth below,
are entitled to the County initiating correction, eitker quéasi-judicial
or legislative, ag appropriate.

4. Identifjed plan designation/zone district application _

irconsistency.
b. ldentified fajilure of ‘plan and zone top Tetognize existing use og
March 2, 1984, _
€.  Identified failure to zone F=2, where Maps used by staff o
designate F-1 zone did not display actual existing lagal 1lots
adjacent to the subject property, and had the acrtual parcelizstion
Paitern been available to County staff, the Gogl &4 policies would

Sites considered "significant” in rerms of OAR 660-16-000 through sg0-
16-025 but requiring that the Goal #5 ESEE consequences analysis process
be defayed (the ™1p* option) shall be protected by Lame County through
the application of interim protective megsures. Such interim pProtective
measures shall be considered and 2pplied at the beginning of the plan
refinement process for the “significant” sites and after sufficient

information is available regarding the location, qualicvy and quantity of
the "significant” sites.

Unassigned.

& cluster subdivision, with the foliowing exceptions, shall be deemed
Aprropriate to & rural area when the criterig below are satisfied.

[ ]
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EXHIBIT "B“ ORDINANCE PA 921
(New Policy 21)

21. [ERRORS AND OMISSIONS j
(;) A. Intent. Where affected landowners and County officials clearly identify

an error or omission in the land use designations and/or zoning classifFi-
cations within the jurisdictional area of the Rural Comprehensive Plan
and pursuant to this Policy, the County shall initiate corrective action
with n¢ processing fee being charged to the applicant.

B. Procedure. Corrective action shall take the form of amendments to the HY
and/or rezonings of affected property only. RCP Policy or Lame Code changes
are not authorized by this Policy. Requests for corrective action initiated
by agenis for propertyowners must be accompanied by written consent of
the landowner. Requests will, upon receipt, be screened by County staff
fo determine compliance with the terms of this Policy. GQualifying requests
will be brought in groups before appropriate Planning Commission and the
Board of County Commissioners for hearing and action. The County is not
compelled to adopt a requested change only upon the basis of it qualifying
for consideretion herein. Requests will be considered no more often than
twice yearly, and shall be processed as "legislative" RCP amendments/rezonings.

D. Definitions. An "error" or "omission" shall be definad as falling within
one or moré of the following categories;

(1) Absense of RCP land use designation and/or zoning district on the
affected property;

(2) Inappropriate F-1 zoning, where the criteria of RCP Forest Land Policy.
‘:;) 19(c) Indicate thet F-2 zoning is more suitable:

(3) Based on the guidelines found in RCP “Working Paper: Developed & Commiveed
Lands" (August 1983}, quaTification of the property for a Developed
and Committed Exception to one or more LCDC Goals, rather than the
RCP designation/zone currently applied;

(4] Failure of the RCP designation/zone to recognize a lawful Tand use
activity or development upon an affected property as of September 13, 1984.
with such activity or development being represented by substantial
improvements to or uses of the proverty at that time.

(5) Inappropriate zoning within an adopted Developed & Committed Exception
area based on an evaluation of past zoning, parcel size, environmental
limitations and other similiar factors.

"Affected property” is the property of the applicant and other properties
which may be deemed appropriate for change by the County if integral to
the corrective action.

E. Limitations. A1l requested corrective actions must be available within

the policy and ragulatory structure of the RCP, and must comply with current

applications of LCDC Statewide Planning Goals, 0AR’s and other state 1aw.

New land use designations or zones are not to be created by this Policy.

Documentation of the error or omission 1s the responsibility of the

applicant, and the County may require supplementary documentation. Denial

of an error and omfssion request by the County does not foreclose subseauent
c:) appiication, for a fee, for quasi-judicial RCP or zoning change. Duplicate -

/ requests will not be considered pursuant to this Policy. Requests for
Marginal or HonResource Land RCP designations are exempt from this Policy. -

F. Timing. This Policy shall be effective through Dacember 31, 1989.
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EXHIBTT "C®  ORDINANCE PA 92]

‘:) FINDINGS IN SUPPORT OF ADOPTION OF ORDINANCE PA 921

The Board of County Commissioners of Lane County, Oregon, makes the
foliowing Findings in support of adoption of this Ordinance:

1.

At the time of adoption of the Rural Comprehensive Plan in February,
1884, a Polfcy was part of that Plan, such Policy being known as
*grrors or omissions” and identified as Policy 21, Land Use Planning
(Goal 2) section, RCP Policies element. The intent of the Policy

was to provide a mechanism for citizens of the County to petition

the County for relief where 1t was documented, to the satisfaction

of the Board, that the County had erred in placing RCP land use
designations end/or zoning districis on the property of these citizens.

In September, 1984, the Rural Comprehensive Plan, ineluding the Policfes
element which itself included Land Use Planning Policy 21, was reviewed
and acknowledged by the state Land Conservation & Development Commission.

The Policy as it appears in the Policies element requires that applications
for relief terminate as of June 30, 1985. Between February 1984 and

the Tater date, about 300 requests for relief were received by the County.
0f these, about 80 were determined by the County to meet the criteria

set forth in the Policy.

In the body of QOrdinances PA 893, PA 903 and PA 211, duly adopted by the
County, these quaiifying changes were made to the RCP and/or implementing
zones. A1l changes s¢ made were required to comply with state and local
regulatations, including post-Acknowledgement review by LCOC staff.

In the few instances where LCDC staff required changes to be made to
Individual requests, in order to assure compliance with state regulations,
such changes were made, Mo request was exempted from thess requirements.

Since June 30, 1985, County Commissioners, County;P1ann1ng Comaission
memhers and County staff have received mumerous requests for relief pur-
susnt to the County's Tapsed "errors or omissions" procedure. Evidence
thus. exists that there is a need for a renewal of the Policy.

Renewal of the Policy, and thus the process, will continue to make available
to County citizens the remedial procedure desired by the Board in its

actfon on the Rural Comprehensive Plan. A renewed Policy will also continue
to require that any Plan amendments or rezonings comply with all applicable
state and local laws and regulations, '

In essence, renewad Palicy 21 §s merely & vehicle for providing equitable
resolution, without undue expense to the petitioner, for errors in Plan
desTgnations and/or zening designations, clearly attributable to the County
at the time of Plan drafting, adoption and acknowledgement. It is the
intent of the Board, as expressed by the Policy, that the Plan and its
implementing zoning be made more accurate and thus better serve the
citizens of the County.
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IN TEE BOARD OF CO COMMISSIONERS OF LANE COUNTY, OREGON O
J-J‘\FT i QTR .: --' + Pi u.v'
I IN THE MATTER OF AMENDING CHAPTER 13
T ORDINANGE WO, 10-26 OF LANE CODE TC ADOPT DEFINITIONS

WHICH ARE CONSISTENT WITH CHANGES
T0 ORS CHS. 92 AND 215 MADE BY THE
1985 OREGON LEGISLATURE, ADOPT A
SEVERABILITY CLAUSE AND DECLARE
AN EMERGENCY

T [3.i2%3

Nttt St N U Suugl Sl gyt

WHEREAS, as a result of HB 2381, which was adopted during the
1985 Legislative Segsion, certain amendments were made to the
definitions contained in ORS Chs. 92 and 215; and

WHEREAS, ORS 215.110 provides that the Board of Commissioners

may, from time to time, amend its Planning, zoning and subdivision
ordinances; and

WHEREAS, the Lane County Planning Commission and West Lane
Planning Commission have held a hearing on this matter on August 19,
1985; and

WHEREAS, the Board has held a hearing on this matter and
desires to amend Lane Code Chapter 13 to comply with changes made by
HB 2381 to ORS Chs., 92 and 215; now, therefore,

B The Board of County Commissioners of Lene County ordains ag
/ follows:

chapter 13 of Lane Code is hereby amended by removing and
substituting the fellowing pages:

REMOVE THESE PAGES INSERT THESE PAGES
13.010 - 13.010 to 13.010 -~ 13.010
. 13.010 = 13.050(1), 13.010 - 13.050(1),
i.e. 13-2 to 13-4 i.e. 13-2 to 13-4
(a total of three pages) (a total of three pages)

. Said pages are attached heretoc and incerporated herein by
raeference. The purpose of +thesge substitutions 1s to adopt
definitions which are consistent with changes to ORS Che. 92 and 21§

made in 1985 by the Oregon Legislature, adopt a severability clause \
and declare an emergency.

The provisions repealed by this Ordinance remain in full force
and effect to authorize prosecuticn of persons in viclation thereof
prior to the effective date of this Ordinance.

1 - IN THE MATTER OF AMENDING CHAPTER 13 OF LANE CODE TO ADOPT
DEFINITIONS WHICE ARE CONSISTENT WITH CHANGES TO ORS CHS. 92
AND 215 MADE BY THEE 1985 OREGON LEGISLATURE, ADOPT A
SEVERABILITY CLAUSE AND DECLARE AN EMERGENCY

cnbjo636
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If any section, subsection, mentence, clause, phrase or
portion of this Ordinance is for any reason held invalid or
unconstituticnal by any court of competent jurisdiction, such
portion shall be deemed a separate, distinct and independent
provision amd such holding shall not affect the validity of the
remaining portions hereof.

Rhile not part of this Ordinance, we adopt the attached Exhibit
"A" as Findings in support of this decision.

An emergency is hereby declared to exist and this Ordinance,
being enacted by the Board in thae exercise of its poelice power for
the purpose of meeting such emergency and for the immediate

preservation of the public peace, health and safety, shall take
effect immediately. :

Enacted this foﬁday of September; 1985,

-

ir, Lahe Co ard of
Commissioners

Recording Secretary for this
Mzeting ¢f the Board

2 - IN THE MATTER OF AMENDING CEAPTER 13 OF LANE CODE TO ADOPT
DEFINITIONS WHICH ARE CONSISTENT WITE CHANGES TO ORS CHS. 92
AND 215 MADE BY THE 1985 OREGON LEGISLATURE, ADOPT A
SEVERABILITY CLAUSE AND DECLARE AN EMERCENCY

cnbj0636
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13.010 Lane Code 13.010

ownership and which are intervened by a street {local access-
pubiic, County, State or Federal street) shall not be considered
contiguous.

Department, The Department of Public Works.

Depth. The horizontal distance between the front and
rear boundary 1ines measured in the mean direction of the side
boundary 1{nes. \

Director. “Within the Department of Public Works, the
Dirvector of the Planning Division or the Director's duly appointed
representative,"

Flood or Flooding. A general or temporary condition of
partial or complete Tnundation of normally dry land areas from the
irland or tidal waters from any source,

Floorplain. A physical geographic term describing any
1and area susceptible to befng inundated by water from amy source.

Floo Regulatory. The channel of a river or other
watercourse an djacent land zreas that must be reserved in
order to discharge the waters of a base flood without cumulatively
increasing the water surface elevation.

Improvement Agreement. An agreement that under pre-
scribed circumstances may be used in 11eu of reguired improve-
nants of a performance agreement. It is 2 written agresment that
is executed between the County and 2 developer, in a form
improved by the Board of County Commissioners, in which the
developer agrees to sign at a time any and all patitions, con-
sents, etc., and all other documents necessary to improve an
abutting road or other required fmprovements to County standards
and to waive all rights or remonstrances against such improve-
ments, ‘in exchange for which the County agrees that the execution
of the impovement agreement will be deemed to be in compliance
with the improvement requirements of the Code.

- Lot. A unft of land that is created by a subdivision of land.

Wap, Partition. A final diagram and other documentation
relating a W3jor or minor partition.

Panhandle. A narrow extension of a tract, 60 feet or less
in uidth.Pﬁ‘i'c'ﬁ; 15 used as access to the main portion of the tract.

arce].

(1T Includes a unit of 1and created:

(a} By partitfoning land as defined in Lane Code 13.010.

(b) In compliance with all applicable plannng, zoning
and partitioning ordinances and regulations; or

(¢) By deed or 1and sales contract if there are no
applicabla planning, zoning or partitioning ordinances or
regulations,

(2} It does not include a umit of 1and created solely to
establish a separate tax account.

16-83; 9.14.83 13-2 WP 12974-LC15-4
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13.010 Lane Code 13.010

Partition. Either an act of partitioning land or an area
or tract of Yand partftioned. Partitions shall be divided into the
following two types: -

(1) Najor Partitions. A partition which includes the
creation of a road, ‘

(2) Minor Partition. A partftion that does not include
the creation of any road.

Partition Land. To divide land into twoe or three parcels
of land withii a calendar year but does not include:

(1) A division of land resulting from a lien foreclasure,
foreclosure or a recorded contract for the sale of real property or
the creation of cemetery lots; or

(2) An 2djustment of a property line by the relocation of
a cosmon boundary where an addftional unit of Yand s not creatsd
and where the existing unit of land reduced in size by the
adjustmént complies with any applicable zoning ordinance.

Performance Agraement. A written agreement executed by a
subdivider divider or .gpa'r‘fTﬁoner in a form approved by the Board
and zccompanied by a security also approved by the Board. The
security shall be of sufficfent amount to ensure the fafthful
performance and completion of all required improvements in a
specified period of time.

- Plat.” A final diagram and other documents relating to a
subdivision.

- Road. The entire right-of-way of any public or private way
that provides vehitular ingress and egress from property or provides
travei between places by vehicles.

Sewerage Facility or Sewage Facility. The sewers, drains,
treatment and disposal works other facilitlies useful or neces-
sary in the collection, treatment or disposal of sewage, industrial
waste, garbage or other wastes.

{1) Sewerage Facility, Community. A sewerage factlity,
whether pubiicTy or privately owned, Which serves more than one
parcel or lot.

(2) Sewerage Facility, Individual. A privately owner
sewerage facilTTy which serves @ singie parcel or 1ot for the
purpose of disposal of domestic waste products.

(3) Sewerage Facility, Public. A sewerage facility,
whether publicTy or prL'1'vaE13"mﬁ, which serves users for the
purpose of disposal of sewage and which facility {s provided, or is
avallable, for public use.

Street. The term {s synonymous with "road".

Subdivide Land. To divide an area or tract of land into
four or moré Tots within a calendar year.

16~-83; 9.14.83 13-3 _ WP 12974-1£15-5
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13.010 Lane Code 13.0580(1)

Subdivision. Either an act of subdividing Tand or an area
or a tract of Tand subdivided as defined in this section.
Tract. A lot or parcel as defined in LC 13.010.
Width. The horizontal distance between the side boundary
"Il'ines measured 1n the mean direction of the front and resr boundary
ines.

13.050 General Requirements and Standards of Design and Develop-
ment for Praliminary Plans. The followi ng are the require-
ments to whiich th Timi I

e prelwminary plan of a subdfvision or partition

must confirm:

(1) Conformity with the Comprehensive Plan. All divisions
shall conform with the Lomprehensive Elan' Tor Lane County and the
following city comprehensive plans:

(a) The comprehensive plan for a small city, if the
division site is within an urban growth boundary but
outside the city 1imits. Such small c¢fties are:

(f} Cottage Grove

{11} Creswell
(11} Oakridge

(iv) Lowell

(v} Coburg

{vi} Junction City
(vii} Veneta
{viii} Florence

(ix} Dunes City

(b) The Eugene-Springfield Metropolitan Area Pian and
any applicable Special Purpose/Functional Plan or Neighbor-
hood Refinement/Commmity Plans, if the division site is
within the plan boundaries but outside the limits of either
city.

16-83; 9.14.83 13-4 WP 12974-1C15-6
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ORDINARCE NO. 10-86
EXHIBIT "A"

During the deveiopment of the Rural Comprehensive Plan in 1584, portions
of Lene Code Chapters 13 and 16 dealing with land divisions were
reviewed and revised to conform as much ms pessible (o the them in
existente ORS Chapters 92 and 215, The provisiont were adopted by
Lame County in Ordinance Na. 1-84 on February 29, 1984. Iacluded in
the Lane Code Chapter 13.010 portior of Ord. No. 1-84 were the [ollowing
land division related definitions:

"Diride, To sepsrate a tract contiguous tracts of land wunder
the same ownership into smalier tracts and diflfercat ownershkips by deed,
contract or lease, and when vsed herein refers collectively to  partitions
and subdivisions. To divide land shall not inclode the folfowing:

{1) . Lensing or financing of apartments, offices, stores, or
similar spaces within an apartment building, industrial building or
commercie! buliding, o

(2) Renting or lcasing of spaces within a mobile home pack,
vacation (recreational) trailer park, motsl, tourist court, campground
ot industrial development.

{3) Minerals, oil or gas leases.

{4) A lease for agricultural purposes.

(5) Foreclosures of liens.

(6) Forecclosures of recorded contracts for the sale of real
property.

(7) The creation of cemetery loix

(8 Any admstment of a property boundary line where an
additional parcel of land it not created and where the existing tract
of land reduced in size by the adjustment is not reduced below the
minimum arcz requirements of the applicable zoning.

{5) The transfer of ownership of a lot or parcel in an
approved and recorded subdivision plat or partition map.®

“Parcel. A unit of land that is created by a partitioning of
land.”

"Partition Lmd. ‘Divide an area or tra¢t of land inte two or
three parcels within a calendar year when such arca or tract of land
exists as a wnit or contiguous =naits of land under single ownership at
the beginning of such yeat." _

"Subdivide Tand, To divide an srca or tract of land inte four
or more lots within a calendar year when csuch ares or tract of Iand
cxists 23 B umit or contiguous units of Iland under = single ownership at
the beginning of such vear."

"Tract. A lot, parcel or uansubdivided or unpartitioned Iand
under the samc owacnship, Contiguous units of unsubdivided or
partitioned land wpadsr the same owacrship shall be considered a single
tract.” '

Included in the Lesne Code Chapter 16090 portion of Ord. No. -84 were
identical definitions to those quoted sbove uand ths following 2dditional
definition of a "Legal Lot™

N
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"Legal Lot. A tract of land which has been lepzlly created in
gomp!ianec with Leane County land division regulations and ORS Chapter
2

(1) Aay lot within a sobdivition plat approved by the Board

and recorded with the Lane County Clerk

{2) Apy lot within 8 minor subdivisior plat endorsed and dated
by the Secretary of the Lane County Planning Commission.

(3) Any parcel within a f:nal partition mep approved and
recorded by Lane County,

(4) A tract of land created as a result of @ deed or re:l
property sales comtract, which was not created es a result of (1) - (3)
above, but which at the date the comveyance occurred, the creation of

,the tract wms not subject to amy Lanc County land division reguiations.

However, contiguous uynits of unsmbdivided or unpartitioned land under the
same owaership shall constitute a single legsl lot.”

With the edoption of House Bill 2381 in 1985, ORS 92 and 215 were
gmended to imclude signirim! changes or additions in the land division
definitions and refated provisions. ORS 92010 was ameaded to read, in
part, as [ollows: (BRACKETS | | imdleate materlal added and
UNDERLINES indicate material dejeted):

*(7) “Partition mecans either an sct of partitioning tand or an

area or tract of land namuaned a_s_éﬁmm_mjg.mt&g,

[(8} 'Partition land' means to dw;de Jnnd into two or three
parcels of land within a calendar year, but does not include:

(2) A division of land resulting from a lien foreclosore,
foreclosure of a recorded contract for the sale of real property or
the creation of cemetery lots; or

{b) An adjustment of a property linc by the relocation of
8 common boundary where an additional unit of land iz not created
and where the existing wunit of lend, reduced im size by the
adjustment, complies with any applicable zoning ordinanes.]

{12) "Subdivide land" means to divide gn _area or tract of land
mto four or more lots within e calendar ysar when such area or ;mgg of

exis 1§ 3 unit or contignons nnits of land upnder a sinel hi
c i of such ve
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{SECTION 2. Scction 3 of this Act is added to and made & part of
ORS 92.010 to 52.170.

SECTION 3, A lot or parcel lawfully created shall zemain a discrete
lot oc parcel, unlexs the lot or parcel lines are changed or vacated or the
lot or parcel is further divided, as provided by law.]"

ORS 215010 was smended to read, in part, a3 follows {BRACEKETS [ |
indieate waterixl added snd UNDEKLINES indicete material deleted):

215010. As wused in ORS 215020 to 215)90 and 215402 to
215438 {[Chapter 215] the terms defined in ORS 92010 shall bave the
meanings given thercin, [except that "parcel™
{1) Inclwdes & malt of land crested:
() By partitiosing 1and as deflued in ORS 92,010;
() 1In compliance with all applicable plamning, zoning and
partitioning ordinsaces and regulations; or
() By deed or land sales comtract, if there were mo
applicable planning, zoaing or partitionleg ordinances or regulations.
(2) Does not incinde a puit of land created solely to establich
a separate tax account,]

By comparison of the Lane Code Chapter 13 snd 16 provisions quoted in
Finding #1 sbove and the reviscd statutory language quoted in Finding w2
above, the Lane Code provisions quoted in Finding #1 clearly do not
comply with the revised and curremt statatory langusge of ORS 92 and
215

The purposs end cffects of ORD No's 10-86 and 11-86 are to strictly
adopt the languege that is mow contained im ORS 92 and 215 as identified
above in Finding %2 and to bring Lanme Code Chapters 13 and 16 irto
compliance with these Chaptm of Statc Law. The changes to Lane Code
Chapter 13 arc illustrated in legislative format im the attached Appendsx
to Exhibit "A*/ORD 10-36.
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APPENDIX TQO EXHIBIT "A"/ORD 10-36 (3 PAGES)

BRACKETS [ ] indicate material being added.
UNDERLINES indicate material being deleted.

13010 Lanc Code 13.010

9 i f w § lot or parcel in am approve n

13-2
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BRACKETS [ ] indicate material being added.

@ UNDERLINES indicate material being deleted.
13.010 Lene Code 13.010
Parcel, al i ted b jonin and,

1{1}] Includes a pnit of land creaied:

(2) by partitioning land as defined in Lane Code 13.010,

() in compliance with al! applicable planning, zomlng =znd
partitioning ordinauces and regalations; or

{¢) by deed or land sales contrzct If there are no applicable
planning, xoning or pariitioning ordinances or regulxtions.
(2) It does not include a unit of land created solely to establish a

separate tax accoonl]

ZE.IILEQIL._L_E.!!Q. M&M&L_Ja_u_m‘_ﬂm

TR ? TR =T ) “ITo divide
tald Ento 'hm o three p:ruls o! Inml wlthll = c-.lcndn year bt does not
include:

{s) & division of land resniting from a lien foreclasxre, foreciosure
of a recorded contract for the sale of real property or the creation of
cemetery Tots; or

(b) == adjustment of s property line by the relocation of a common
boundary where am additional wnit of [xnd s mot created and where the
existing wnit of lamd reduced iz size by the adjustment complies with any

@ applicable zoning ordinance”)

@ 13-3
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BRACKETS [ ] indicate matccial being added.
UNDERLINES indicate materizl being deleced,

13.010 Lane Code 13.050(1)

Subdivide ILand To divide az 2rca or tract of land into four or

more lots mttun a calcndar year[] Eﬁg! ;ugh ggg; gr_ 1;;3 of Jand ;_r,j;[s

Imct. A lot, parcel or pnsubdivided or umpartitioned Iaud peder ghe
same ownership. Contiguons ! nits _of g sphdivided or partitioned Jand wnder

the L4 ) ide le t for parcel as defined =
Lase Code 13.010.]

13-4



FiLg'  P. Ordinance PA 11-86: sdopting definitions fn Chapter 16 (Lane Code).

¢ EXHIBT ¢ z8 134 v TZY pel 18 e

enlg-cdf

IN THE BOARD OF COUNTY COMMISSIONERS OF LANE COUNTY, OREGON e

e’
D
Y IN THE MATTER OF AMENDING CHAPTER 16
B JORDINANCE NO. 11-86 OF LANE CODE TO ADOPT DEFINITIONS

~

WHICH ARE CONSISTENT WITH CHANGES
TO ORS CHS. 92 AND 215 MADE BY THE
1985 OREGON LEGISLATURE, ADOPT A
SEVERABILITY CLAUSE AND DECLARE
AN EMERGENCY

WHEREAS, ss a result of HB 2381, which was adopted during the
1985 Legislative Session, certain amendments were made to the
daefinitions contained in ORS Chs. 52 and 215; and

WHEREAS, ORS 215.110 provides that the Board of Commissioners

mey, from time to time, smend ite planning, zoning and subdivision
¢rdinances; and

WHEREAS, the Lane County Flanning Commission and West Lane

Planning Commission have held a heazring on this matter on August 19,
1985; and

WHEREAS, the Board has heid a hearing on this matter and
desires to amend Lane Code Chapter 13 to comply with changes made by
HB 2381 to ORS Chs. 82 and 215; now, therefore,

The Board of County Commissioners of Lane County ordains as
follows: '

Chapter 16 of Lmne Code is hereby amended by removing and
substituting the following pages:

REMOVE THESE PAGES INSERT THESE PAGES

16.090 - 16,090, beginning 16.090 - 16.090, beginning
with "children not of with "children not of
COmmon parentage,”® to common parentage,®™ te
16.030 - 16.090, beginning 16.090 =~ 16.090, beginning
with "plant life.® with "plant life."

il1.e. 16-14 to 16-27 i.e. 16~14 to 16-27

(a2 total of 14 pages) (a total of 14 pages)

Said pages are attached hereto and incorperated herein by
refereance., The purpose of these substitutions is to adopt
definitions which are consistent with changes to ORS Che. 92 and 215
mede in 1985 by the Oreqon Legislature, adopt a severability clause
and declare an emergency.

1 - IN THE MATTER OF AMENDING CHAPTER 16 OF LANE CODE TO ADOPT
DEFINITIONS WHICH ARE CONSISTENT WITH CEANGES TO ORS CHS., 92
AND 215 MADE BY THE 1985 OREGON LEGISLATURE, ADOPT A
SEVERABILITY CLAUSE AMND DECLARE AN EMERGENCY

cnbj0637
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The provisions repsaled by this Ordinance remain in full force

and effect to authorize prosecution of persons in violation thereof :
O prior to the effective date of this Ordinance. /

If any section, subsection, sentence, clause, phrase or
portion of this Ordinance iz £for any reason held invalid or
uncenstitutional by any court of competent Jjurisdiction, such
pertion. shall be deemsed a  separate, distinct and independent

provision and such holding shall not affect the validity of the
remaining portions herecf.

While not part of this Ordinance, we adopt the attached Exhibit
"A" as Findings in support of this decision.

An emergency is hereby declared to exist and this Ordinance,
being enacted by the Board in the exercise of its police power for
the purpoas of meeting such emergency and for the immediate

presarvation of the public peace, health and safety, shall take
effect immediately.

Enacted this ¥aay ot Sepfombly 1985

ix, ‘County
Commi ssicpe_rs

Recording Secretary for this ,/ )
Meeting ¢f the Board

Pq-i'r';...:‘l

i owED &S TO FORM

2 ~ IN THE MATTER OF AMENDING CHAPTER 1& OF LANE CODE TO ADOPT -
o DEFINITIONS WHICH ARE CONSISTENI WITH CHANGES TO ORS CHS. 92 e
AND 215 MADE BY THE 1985 OREGON LEGISLATURE, ADOPT A |
SEVERABILITY CLAUSE AND DECLARE AN EMERGENCY

cnbj0637
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16.090 Lane Code 16.000

defined, designated or otherwize identified for use by the tanants,
exployees or ownars of the property for which the parking area is
reguired by this Chapter aud which is not open for use by the
general publie.

Parking Area, Publie, Privately or publicly-owmed
property, otbher then streets or alle » on which parking spaces are
dofined, designsted or otherwise identified for use by the genera}
public, either free or for Tesuneration. Public parking areas may
include parking lots for retail customers, patrons and/for clients
as required by this Chapter.

Parking Space. 4 permanently maintained space with
proper access for one standard sized automsbile.

Partition. Either an act of partitioning land or anm area
or tract of land partitioned. Partiticns shall be divided into the
following two types:

(1) Major Partition. A pertition which includes the
creation of a road.

(2) Minor Parition. A partition that does not .include
the creetion of any road.

Partition Land. To divide land into two or three parcels
of land within a calendar year, but does net include:

(a) a divisiom of 1land Tesulting from a 1lien
foreclosure, foreclosure of a recorded contract for the
sale of real property or the creatfon of cemgtery lote; cr

(b) an adjustment of a .property line by the
relocation of a cosmon boundary where an additionzl unit
of land 1is not created and where the existing nnit of land
reduced in size by the adjustment complies with eny
applicable zoning ordinancae.

Party. With respect to actiogs pursuant to LC 14.100 and
IC 14.200, the following perions or entities are defined as partvies:

(1) The applicant and all owpers or comtract purchasgrs
of record, as shown in the files of the Leme County Department of
Assessment and Texation, of the property which is tha subject of the
application.

(2) #ny County official. _

(3) Any person, or his or her representative, and emtity
who is spacially, personally or adversely affactsd by the subject
Datter, &5 deterained by the Approval Auvthority.

Performance Agreement. A written agreement executed by
@ subdivider or partitioner {n a form approved by the Board of
Commissioners and accowmpanied by a security also spproved by the
Boerd. The security shall be of sufficient amount to ensnre the
faithfu]l performance and completion of all required improvements in
4 specified pericd of time,

Person. & npatural person, his heirs, executors,
admipistraters or assigns, or a firm, partnership or corporation,
its heirz or successoars or assigns, or the agent of any of the

aferesaid, or any political subdivision, agency, board or bureau of
the State,

1-84; 3.30.84 16-22 cnbjlé

9-84; 9.8.84 - £nb j0635
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]G‘- 0s0 Lane Code ]6.090

Personal Services. Laundering, dry cleaning and dyeing;
rug cleaning and repair; photogrephic services; beauty and barber
shops; apparel repair and alterations; shoe repair and maintenance;
etc.

Planning Conunission. The Plamning Commission of Lage
County, Ozegon, which shall comsist of two Planning Comuissions
Teferred to 2s the Lane County Planning Commission and the West Lane
Plenning Commission.

Plat. A final diagram and other documents relating to a
subdivision.

Primary Processing Facillty. A facility for the primary
processing of forest productz. The primary processing of a forest
product means the use of a portable chipper, stud mill or other
similaz eguipment for the initial treatment of a forest product, to
facilitate its shipment for further processing. Forest products,
as used in this definition, means timber afid other resources grown
upon the land or contiguoms units of 1iand where the primary
processing facility is located.

Professional Services. Medical and health services,
legal services .and other professional services, imcluding those
related to: emgineering, architecturw, edncatiom;, scientific
Tesearch, accounting, plamming, real estate, etc,

Received. Acquired by or taken into possession by the

Director. :
Recreational Vehicle. A vacation trailer er other unit,
witk or withont motive power, which is designed for human oceupancy
and te be used temperarily for recreaticmel or emergency purposes
#nd has a floor spece of lass than 220 square feet, excluding builtc-
in equipment, such as wardrobes, closats, <abinets, kitchen units
or fixtures and bath or toilet rooms. The unit shall be identified
as & recreational vekicle by the manufactuyrer.

Recreational Vehicle Park, 4 development designed
primarily for transient service om which travel trailers, pickup
campers, tent trailers and self-propslled motorized vehicles are
parked and uvsed for the purpose of supplying to the public a
temporary location while traveling, vacationing or recreating.

Refinement Plan. Refinesent plans are a detailed
sxemination of the service needs and land use problems peculiar to a
particular area. Refinenents of the Comprehensive Plan can include
specific neighborhood or commmity plans, ox special purpose or
functional plans {such es weter, sewer or tramsportation plans). In
addi{tion, refinement plan can be in the form of major planned unit
developments, annexation and zoning epplications, or other specisl
area studies,

Replacement in Kind. The replacement of a structure of
the same size as the original and at the same location on the
property as the original.

Residentlal Home. & residence for five or fewer
unrelated physically or wmentally handicapped persons and staff
persons who need not be related te cach other or to any other hone

1-84; 3.50.8% 16-23 enbjle

9-84; 9.5.84 ' cubj0635
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16.030 Lane Codo 16.030

resident. A "“handicapped person” means ap {ndividual who has &
Physical or mental impairment which for the individgal constitutes
or restlts in & functional limitation to one or mors major life
activities. "Major life activity" means self-care, ambulation,
enmmunication, transportation, edncation, socisization, employment
and the ability to acquire amd maintaig edequate, safe and decent
sheltsro

Restoration. Revitalizing, returning eor Teplacing
original attributes and amenities such as natural bielogical
productivity, aesthetic and celtural resources which have been
diminished or lost by pest alterations » activities or catastrophic
events.

Restoration, Active. Use of specific positive remedial
actions, such as  removing £ills, installing water treatment
facilities or rebuilding deteriorated urban waterfront areas.

Restoration, Passive. The use of natural processes,
sequences and timing which occurs after the removal or reduction of
adverse stresses without other specific remedisl action.

. Roadside Stand. A use providing for the reteil sala of
fmy &gricmltural produce where more than ene-half of the gross
receipts result from the sale of produce grown cn the umit of land
where tie roadside stand is located.

School. & place or institutien for learning and teaching
in which regularly scheduled and suitable instruction meeting the
standards of the Oregon State Board of Educetion is provided.

Service Station. Any building, land arez or other
premises, or portion thersof, used or intended to be used for the
retail dispensing or sales of vehicular fuels; and including as en
accessory use the sale and installation of lubricants, tires,
batteries and similar eccessories.

Sewerage Facility or Sewage Facillty. The sewers,
dradins, trestment and disposal works and other facilities useful or
necessary in the collectiom, treatment or disposal of sewage,
industrial wastes, garbage or other wastes.

(1) Sewersge Facility, Compunity. A sewerage facility,
whether publicly or privarely owned, which serves more than one
parcel or lot. . _

(2) Sewerage Facility, Individoal. A privately owned
sewage facility shich serves a single parcel or lot for the purpose
of disposal of dowmestic waste products. :

(3) Sewerage Facility, Public. A sewerage facilitvy,
whether publicly or privately owned, which serves users for the
puzpose of disposzl of sewage and which facility is provided for or
is svailable for public use.

Sign. Any fabricated sign for use outdoors, including
its structure, consisting of eny lerter(s), figure, character,
mark, point, plane, design, poster, picture, stroke, stripe, line,
trademark, reading matter or illuminating device whiek is
constructed, atvached, erected, fastened or menufactured in any
manner whatsoever to sttract the publie in sny manner for recognized

1-84; 3.30.84 16-24 cnbjlé
9-84; 2.8.84 cnb j0635
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16.030 ' Lane Code 16.090

purposes to any place, subject, person, firm, corporation, public
performance, article, machine or werchandise display. However, the
texrm “"sign" shall not include any display of official, court or
public motices, nor shall it include the flsg, emblem or insignia of
8 netian, goverrment unit, school or religious group, excapt such
emblems shall conform to illuminetion standards set forth in this
Chapter.

Site, Residential. An erea of wore or less intensive
development, surzounding a2 dwelling, not less than 60 feet wide, nor
less than 6,000 squave feet in ares and comparable to & mormal city
lot. ) :

Solld Waste Management. & planned program providing for
the collection, storage and disposal of solid waste including,
whers appropriate, recycling end recovery.

Start of Construction. The first plucement of permsnent
construction of a structure (other than & mobile homa) on a site,
such as the pouring of slebs or footings or any work beyomd the
stege of excavation, For scbile homes not within mobile home parks,
"start of construction” is the date on which the comstructicn of
facilities for servicing the site on which the mobile home is to be
affixed (including, at & minimum, the construction of streets,
either final site greding or the pouring of comcrete pads, sad
installetion of ntilities) is completas.

State Plane Coordinate System. The system of plane
coordinates which has been esteablished by the U.5. Coast & Geodetic
Survey for defining and stating the positions or locations of points
on the yurface of the earth within the State of Oregon.

Structure. Synonymons with the definition of building.

Structure in a Flood Hazard Area. A walled and roofed
building, & mobile home or & tank used in the storage of gas or
liquid which is principally above groumd.

Subdivide Land. To divide an srea or tract of land into
four or more lots within a calemdar year.

Subdivision. Either an act of subdividing land or an area
or a tract of iand subdivided as defined in this sectiom.

Substantial Improvement. Any repair, xecomstruction or
isprovement of & structure, the cost of which equals or exceeds 50
percent of the market value of the strocture either, (2) before the
improvement or repair is started, or (b) if the styrmcture hes been
damaged, and is being restored, before the damage occurred. For the
purposes of this definition "substantial improvement™ iz considered
to occur when the first alteration of any wall, ceiling, floor or
other structural part of the building commences, whether or mot that
alteration affects the external dimensions of the structure. The
term does wuot, however, include either (1) any project or
improvement of 8 structure to comply with existing stete or loeail
hegalth, sanitary or safety code specifications which are solely
necessary to assure safe living conditiens, or (2) any alteration aof
4 structure listed on the National Register of Historic Places or a
State Inventory of Historic Places.

1-84: 3.30.84 16-25 cnbjlée
9-843 9.8.84 -~ cnbj0635
11-84;°10.12.84
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16.030 Lane Code 16.090

Tract. 4 lot or parcel as defined in IC 16.090.

Urban. Those places which must have an incorporated
city. Suck aress may include lands adiacent to and ountside the
incorporated city and may also: (&) have eoncentrations of persons
who generally reside and work in the area, and (b) have supporting
public facilities and services. :

Urbanlzable. Those lands within an urban growth boundary
and which are identified and (a) determined tc be necessary end
suitable for future urban use areas, and (b) cap be served by urban
services and facilities, and (c) are needed for the expansion of an
urbapn area.

Use. The purpose for which lend, submerged or
submexsible lands, the water surface or a building fs arranged,
designed or intended, or for which either land or building is or may
be occupied or maintained.

Yeterinary Clinic. Syncnymous with the definitfon of
"animal hospital”.

Water Dependent Use. A use or activity which can be
carried out cnly on, in or adjacent to water areas because the nse
requires access to the water body for waterborne tzansportation,
Tecreation, emergy production or source of water. ;

‘ Water Related Use. ‘Uses which are not directly
dependant upon access to a water hody, but which provide goods or
sexvices that are directly essociated with watar dependent land or
waterway use, and which, if not located adjacent to water, would
result in public loss of quelity in the goods or sexvices offered.
Except as necessary for water dopendent or water related uses or
facilities, residences, parking lots, spoil or dump sites, roads
and highways, restaurants, businesses, factories and trailer parks
are 0Ot generally comsidered dependent on or related to water
location needs.

Wetlands. Land aress where excess water is the domfmant
factor determining the nature of soil development and the types of
plant and aninel comvunities living at the soil serface. Wetleand
soils retain sufficient woisture to support agmatic or Semisquatic
plant life. In marine and estuarines areas, wetlands are bounded et
the lower extreme by extreme low water; in freshwater areas, by a
depth of six feet. The areass below wetlands are submerged lands,

Width. The horizontal distance between the side boundary
lines weasured in the mesn direction of the front and rear bomdary
lines,

Yard. An cpen space on the same lot with a building
moccopied and obstructed from the greund upward, except es
otherwise provided herein.

Yard, Front. A yard between the front line of the
building (exclusive of steps) and the front property line.

Yard, Rear. An open, unoccupied space on the same lot
with & building, between the rear line of the building (exclusive of
steps, porches and accessory buildings) and the rear line of the
lot.

1-84; 2.30.84 16-26 eubi16
9-84; 9.8.584% ~
11-84; 10.11.84
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16.8%90 Lane Code 16.099

Yard, Side. An open, uncecupled space on the sams lot

with 2 building, between the sidewall line of the building and the
b side line of the lot. -

.30.84 16-27 cnbjlé
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ORDINANCE NO. 11-86
EXHIBIT "A"

During the development of the Rure] Comprehensive Plan in 1984, portions
of Lane Code Chapters 13 and 16 dealing with land divisions were
reviewed and revited to conform as much &5 possible to the then in
cxistence ORS Chapters 92 and 215, The provisions were adopted by
Lene County in Ordinance No. 1-84 on Febrmary 29, 1984. Included in
the Lane Code Chapter 13.010 portion of Ord. No. 1-84 were the following
land division related defimitiony:

"Divide, To scparatc a wGact contiguous tracts of land uader
the same ownership into smaller trects and different ownerships by deed,
contract or Iease; and whea wused heéreln refers collectively to partitions
end sebdivisions. To divide iand shall not include the following

(D Leasing or fimancing of apartments, offices, stores, ot
simllar spaces within an epartment bullding, industrial building or
commercial building.

{2) Renting or leasing of spaces within 2 mobile home park,
vacation (recreational) trailer park, motel, tourist court, campground
or industrial development.

(3) Mincrals, oil or gas leases.

- (4} A lease for agricultural purposes,

(5) Foreclosures of liens. '

(6)  Foreclosures of recorded contracts for the sale of resl
property.

(7) The creation of cemetery lots.

(8) Any edjustment of a property boundary line where an
edditional parcel of land is not created and where the cxisting tract
of land reduced in size by the adjustment is not reduced below the
minimmm aree requirements of the applicable zoning, '

®) The transfer of ownership of a lot or parcel in an
approved and recorded subdivision plat or partition map.*

“Parcel. A unit of land that is created by 2 partitioning of

*Bartition Lazd. Divide an area or tract of land into two or
three parcels witkin a calendar year when such area or tract of land
cxists as a unit or contipuous units of land under single owmership =t
the beginniag of such year.” .

"Subdivide Land. To divids mn area or tract of land into four
or mor¢ lots within 2 calendar year when such area or tract of land
exists a5 » uwnlt or contiguous umits of Iland vnder a single ownership at
the begioning of such ygar.”

"Tract. A lot, parcel or unmsvbdivided or unpartitioned land
under the same owaership. Contiguous wunits of unsubdivided or
partitioned land under the same ownmership shall bc considered a single
tract”

land.*

Included in the Lane Code Chapter 16090 portion of Ord. No. i-34 were
identical definitions to those quoted sabove and the following additionai
definition of a "Legal Lot™
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“Legal Lot A tract of land which has besn legally created in >
@ ;;-mpliance with Lane County land division regulations and ORS Chapter '\ J
(1) Ary Jot within a subdivision plat approved by the Board
and recorded with the Lane Connty Clerk.
(2) Any lot within s minor subdivision plat endorsed and dated
by the Secretary of the Lane County Planning Commission.
(3) Any parcel within e final partition map approved and
recorded by Lane County.
(4) A truct of land created as a result of a dsed or resl
property sales contract, which wes oot created ms & result of (1) - (3)
above, but which 2t the date the conveyaace occurred, the creatica of
the tract was not subject to any Lane County land division regulstions.
However, contiguous unit3 of uwnsubdivided or unpartitioned land under the
same gwnership shail constitute e single tegal lot®

2. With the adoption of House Bill 2381 in 985, ORS 52 and 215 were
emended 1o include  significant changes or additions in the land divition
definitions and rclated provisions. ORS 92010 was amended to reed, in
part, as follows (BRACEETS | | Indicate material added and
UNDERLINES indicste material deleted): :

"(7) “Partition means either an act of partitioning Jand or an
area or tract of laad partitioned ined in. i
. Y i 1 f=n

! :

[(8) “Purtition land® means to divide land into two or threes
parcels of Jand within a calendar year, but docs not include:

() A division of land resulting from s lien foreclosure,
foreciosure of a recorded contract for the sale of real property or
the creation of cemetery lots; or '

(b) An adjustment of a property line by the relocation of
@ common boundary where nn additione] vuwnit of land is not created
gnd where the existing unit of land, reduced in size by the

adjustment, complics with any applicable roning ordinance.}

(12) "Subdivide land" means to divide pn_grex or tract of land
inte four or more lots within a calendar yesr when such area or trect of

exists as a3 wnit ar nti ite of fand pn ownershi
at th ing of such year.

| oppaga ol Pt o T S TR R R
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[SECTION 2. Section 3 of this Act is added to and made a part of
ORS 92.010 to 92.170,

SECTION 3, A lot or parcel lawfally created shall remain a discrete
lot or parcel, unlest the Jot or parcel lines are changed or vacated or the
lot or parcel is further divided, as provided by law.}®

ORS 215.010 was amended to read, in part, az follows {BRACKERTS [ |
indicate material added and UNDERLINES ladicate materisl deleted):

215010, As used in 21 5. nd 2 t
215438 [Chapter 215] the terms defined in ORS 92010 shall bave the
mecanings given therein, [except that "parcel™:
(1) Iaclndes & wait of land created:
(a) By partitioaing Iand 25 defined in ORS 92.010;
() In compliance with all applicable plansing, zomizg and
partitioning ordiasaces and regulations; or
(€} By deed or land sales comtract, if there ware 20
applicable plannirg, zonlng or partitioniag ordinances or regulations,
(2) Does mot include a wnlt of land created solely to establish
2 separate t2x accouat,]

By comparison of the Lanc Code Chapter 13 and 6 provisions quoted in
Finding #1 above and the revised statutory langvage quoted in Finding #2
above, thc Lane Code provisions quoted in Finding #l1 ciearly do not
comply with the revised and current statutory lsnguage of ORS 92 and
218.

The purposc apnd effects of ORD Nols 10-86 and 11-86 are to strictly
adopt the language that is mow contained in ORS 92 and 215 as jdentified
above in Finding %2 and to bring Lane Code Chapters 13 and 16 iato
compliance with these Chapters of State Law. The c¢hanges to Lane Code
Chapter 16 arc illustrated in lcgistative format in the attached Appendix
to Exhibit "A"/ORD 11-86.
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APPERDIX TO EXHIBIT "A"/ORD 11-86 9 (5 PAGES)

BRACKETS [ ] indicate material being added.
UNDERLINES indicate material being deleted.

16.090 Lane Code

Divide. T fract _or to 0 of
sa1m w hi 11 d - owbnershi
ot lease: and whep o fers it )

lon ivide 1angd shal not- eth , H

16-14
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BRACKETS ] ] indicate materin]l being added.
UNDERLINES indicate material being deleted.

Lane Code 16.090

16.0%0

T = A e 1 onder _— swmershiz b all
constitute » slwgle Jegal Iot, [A lawfully created lot or parcel. A lot or
parcel lawfully created shalf remaln a diserete lot or parcel, oaless the lot or
parcel lines are changed or vacated er the lot or parcel is further divided as

provided by law.]

16-20
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BRACKETS { | indicate material being added.
UNDERLINES ____ iadicats material being deloted.

16.090 Lane Code 16.090

Parcel. A unit of land thst ic created by a partitionfug of lend.
(1) Iscludes a unit of land created:

(a} by partitioning Jand as defined in Lane Code 16.090,

() In complisnce with all =zpplicable planping, zozing, and
partitioning ordinauces and regulations; or

{c) By deed or fand sales comtract if there are no applicable
planaieg, soning or partitionlag ordinsnces or regulations,
(2) It does mot imclmde a wnit of Izxnd created solely to establish a

separate tax scconnt.]

Pattition _lLand. Diyide an _arca or frect of lawd Ieto ¢we or three
rcels with 4 ; en d ) sis

T nttenons wmaits of haed
auch vear. [To divlde land late
calendar year but does not Include:

(2) & division of isnd resulting from a liem [foreclosure,
foreclosure of a recorded comtract for the sale of resl property or
the crestion of cemetery lots; or

(b am adjusiment of a property llng by the relocation of a
common boundary where an additiogal wmit of Iand is pot created
and where the existing mmit of land reduced in slze by the
adjustment complics with any applicable zoning ordinsxcc"]

1 J! L= 1 - . -4 v 8 1 - l‘ l'r
two or three parcels of lemd within a

16-22
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}- BRACKETS [ ] indicate matcrial being added.
@ UNDERLINES ______ indicate materisl being deleted.

16.090 Lane Cpde 16.090

dubdivide Yaad. To divide an ares or tract of lznd into four or
i

morc lots within a calendar yearl] When such gres or tract of land exiets g5
x_nnlf_or coutigunous wnits of land under 3 single gwnership _at the bepinning
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Q. Land Divisions, Lane Code 13.010 — 13.020 Definitions, October 1978.
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13.005(9) | - Lane Code 13.019(3)

(9) To ensure that the costs of providing rights-ofuway
and improvements for vehicular and pedestrian traffic, utilities -
and public areas serving new developments be substantially borne by
. the benefited persons rather than by the people of the County at
large.

(10) To encourage new concepts and innovations in the
arrangement of building sites, lots and parcels within divisions.
Deviations from the traditional approaches of dividing lands may
be considered for approval when such deviations will facilitate the
ultimate development of the land in a unique manner that will be
compatible with the purpose of this Chapter‘and which utilizes
advances in living patterns and technology.

13.010 Definitions - Subdivision and Partition. :

(1) Division. 'To divide or, separate an area or tract of
land by sale, lease, or separate building development 'and, when
used herein, refers collectively to both partitions and subdivisfons;
provided that the following types of transactions shall not constitute
division of lahd: - _

(a) Leasing or financing of apartments, offices,
stores, or similar spaces within an apartment building,
industrial building, or commercial building.

(b) Renting or leasing of spaces.within a mobile
home park, vacation (recreational) trailer park, motel,
tourist court, or campground.

{c) Minerals, oil, or gas leases.

(d) Any adjustment of & lot or parcel property

- line by the relocation of a common boundary where an
additional lot or parcel is not created, the existing .
lot or parcel reduced in size by the adjustment is not,
after such reduction, smaller than the minimum lot ‘or
parcel size established under Chapter 10, "Zoning", the
resulting lots or parcels are not otherwise in conflict
with the Lane Code and no existing public vtility ease-
ment is affected.

(e) Divisions of land resulting from the creation
of cemetery lots.’

(f) A lease for agricultural purposes.

(2) Lot. A unit of land that ie created by a subdivigion

of land.
) (3) Parcel. A'unit of land that is created by a parti-
tioning of land, :



13.010(4) Lane Code 13.015(1)

(4) Parcel Map. A final diagram and other documentation
relating to a major or minor partition prepared pursuant to this
Chapter, ' . o

(5) Partition, Either an act of partitioning land or an
area or tract of land partitioned. Partitions shall be divided into
the following two types: : )

: (a) Major Partition. A partition which includes
the creation of a road. '
(b) Minor Partition, A partition that does not

include the creation of any road.‘

. (6) Partition Land. Divide an area or tract of land into
two or three parcels within a calendar year when such area or tract

-of land exists as a unit or contiguous units of land under single
ownership at the beginning of such year. Partition land does not
include divisions of land resulting from the creation of cemetery lots;
and partition land does not include any adjustment of a lot line by
the relocation of a common boundary where an additional parcel is

any applicable zoning ordinance. Partition land does not include the
sale of a lot in 4 recorded subdivision, even though the lot may
have been acquired prior to the sale with other contiguous lots or
-Property by a single owner.

o (7) Plat, a final map and other documents relating to a
subdivision, '

. . (8) Subdivide Land., To divide an area or tract of land
into four or more Jots within a calendar year when such area or tract
of land exists as a unit or contiguous units of land under g gingle

ownership at the beginning of such year.

: _ (9) - Subdivision. Either an act of subdividing land or an
area or a tract of land subdivided as defined in this section. '

13.015 Classification of Divisions. Divisions shall be classified
) with respect to their location within the County and in
addition, by the type of or intended use of the development in order -
to determine appropriate design and development standards. The
classifications are as follows: _
(1) Classification of Division by Location Within County.
(a) Major/Minor Development Center Divisions. A&

- division located within the existing or potential service
area of any major or minor development center as designated
by the Comprehensive Plan. !

(b) Rural Area. A division located within a rural
area of the County as designated by the Comprehensive

- Plan and includes all areas not within the urban area
and not within major/minor centers, and rural service
centers. .

(¢) Rural Service Center Division. A division
located within a rural service center of the County as
designated by the Comprehensive Plan.

5-75; 3.26.75



13.015(1)

13.020

Lane Code 13.0290

(d) Urban Area Division. A division located
within the Eugene-Springfield Metropolitan Urban Area.

~ Such area shall be defined in accordance with the

boundaries and districts of the U. S. Bureau of Census,
1970 Census of Housing, Block Statistics Final Report -
HC (3) 194, Eugene, Oregon. Urbanized Area, and shall

include the following census tracts: numbers 19 - 43
inclusive; numbers 45 - 54 inclusive; number 18, ex-
cluding enumeration distriects 154 and 155; and number
44, excluding enumeration district number 145,

- {2) Classification of Division by T« e of Intended Use.

(a) Commercial Division. A division generally
intended for commercial uses.

(b) Industrial Divisiop. A division generally
intended for industrial uses.

(c) 'Planned Unit Development. A division developed
in connection with a Planned Unit Development application
of Chapter 10, "Zoning". _ _ .

(d) Residentisl Division. A division generally
intended for residential uses. , ‘ ‘

"Definitions - General. For the purposes of this Chapter,

the following words and phrases shall mean:
Area, Lot or Parcel. The total horizontal net area

within the property lines of a lot or parcel, but not

including that area within a road right-of-way.
Building Site. That portion of the lot or parcel of
land upon which the building and appurtenances are to be

‘placed, or are already existing, including adequate areas

for sewage disposal, light, air clearances, proper. drain-
age, appropriate easements, and, if applicable, other

- items required by the Lane Code.

5-75;3 2.16.75

Control Strip. A strip of land contiguous to a road
which land is deeded or dedicated to the County for the
purposes of controlling access to or use of a lot or
parcel. ,

Depth, Lot or Parcel. The distance between the mid-
points of straight lines conpecting the foremost points

of the side lot lines in the rear, excluding any strip

of land used primarily for access purposes.

Flood or Flooding. As designated by the National
Flood Insurance Act of 1968, the general and temporary
condition of partial or complete inundation of normally
dry land areas (a) from the overflor of streams, rivers
or other inland water, or (b) from tidal surges, abnormally




13.020 Lane Code . 13.020

high tidal water, tidal waves, or rising. coastal
waters resulting from severe storms, or (c) from
impounded water, or (d) from mudslides caused or
Precipitated by the accumulation of water on or under
the ground. :

Flood Plain. (Flood Prone Area) As designated by
the National Flood Insurance Act of 1968, an area:

(a) which has been in the Past or can reasonably be
expected in the future to be covered temporarily by
flood, or (b) subject to unstable surface soll in

which the history of instability, “the nature of the
geology, the structure of the soll, and the climate
indicete a relatively high potential for mudsiides
_(caused by the action of surplus water accumulated above
or below the.ground) to inundate normally dry land
surfaces. . '

Floodway. As designated by the National Flood

. Insurance Act of 1968, the minimum areas of g riverine
flood plain reasonably required for passage of flood
water so the limits of the floodway vary according to
conditions within the flood plain.

. Improvement_ég:eemggg. An agreement that under pre-
scribed circumstances may be used in lieu of required
‘improvements or a performance agreement. It is a written
dgreement that is executed between the County and a
developer, in a form approved by the Board of County
Commissioners, in which the developer agrees to sign at
& time any and all petitions, consenhts, etc., and all
.other documents necessary to improve an abutting road or
-other required improvements to County standards and to
.waive all rights or remonstrances against such improve-
ments, in exchange for which the County agrees that the
execution of the improvement agreement will be deemed to
be compliance with the improvement requirements of the
Code,

Lot/Parcel Width, Average. The average width of a
lot or parcel determined by dividing the area of the lot
or parcel by its depth.

Negotiate. Any activity preliminary to the execution
of a binding agreement for the sale of land in:a subdivision
or partition, including but not limited to advertising,
solicitation and promotion of the sale of such land.

5-75; 3.26.75



13.020

13,025

Lane Code - ' 13.025(1)

Performance Agreement. A written agreement "
executed by a subdivider or partitioner in a form
approved by the Board of Commissioners and accompanied
by a security also approved by the Board. The
security shall be of sufficient amount to ensure the
faithful performance and completion of all required

improvements in a specified period of time.

Roads. As defined in Lane Code, Chapter 15,
"Roade". : _ .

Sale or Sell. Every disposition or transfer of
land in a subdivision. or partition. or ah interest or
estate therein.

Severape Facility or Sewage Facility. The sewers,
drains, treatment and disposal works and other
facilities useful or necessary in the collection,

‘treatment or disposal of sewage, industrial waste,

garbage or other wastes.
' Sewerage Facility, Community. A sewerage facility,

- whether publicly or privately owned, which serves more

than one parcel or lot.

Sewerage Facility, Individual. A privately owmed
sewvage facility which serves & single parcel or lot for
the purpose of disposal of domestic waste products.

Sewerapge Facility, Public. A sewerage facility,

whether publicly or privately owned, which serves a

sole user for the purpose of disposal of éewage and
which facility is provided for or is available for
public use. )

Water Supply. As defined in Lane Code, Chapter 9,
"Environment and Health".

‘. Approval of partitions and Subdivisions Required.

(1) No person shall divide land, except after approval

" of such division pursuant to this Chapter.

(Go To Mext Page)
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R. Warfvs. Coos County, LUBA 2602-010, April 18, 2002.

BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

GREG WARF and SUNDARA WARF,
Petitioners,

VS,

COOS COUNTY,
Respondent,

and
BLUE RIDGE INVESTMENTS,
LLC and ROBERT SMEJKAL,
Intervenors-Respondent,

LUBA No. 2002-010

FINAL OPINION
AND ORDER

Appeal from Coos County.

C. Randall Tosh, Coos Bay, represented petitioners.

Steven R. Lounsbury, Coguille, represented respondent.

Bill Kloos and Dan Terrell, Eugene, represented intervenors-respondent.

HOLSTUN, Board Chair;, BASSHAM, Board Member; BRIGGS, Board Member,
participated in the decision.

DISMISSED 04/18/2002

You are entitled to judicial review of this Order. Judicial review is governed by the
provisions of ORS 197.850.
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Opinion by Holstun.

NATURE OF THE DECISION
Petitioners appeal a county decision that approves property line adjustments.
MOTION TO INTERVENE
Blue Ridge Investments, LLC and Robert Smejkal, the applicants below, move to

intervene on the side of respondent. There is no opposition to the motion, and it is allowed.

RECORD OBJECTION

Petitioners object to the record filed by the county in this matter. In view of our
disposition of the motion to dismiss, it is unnecessary to resolve petitioners’ record objection.
FACTS

In a letter dated October 31, 2001, the county planning director approved the challenged
property line adjustments. Petitioners first learned of the October 31, 2001 property line
adjustment decision on Dec_ember 13, 2001.:1F On December 28, 2001, petitioners filed with the
county a local appeal of the October 31, 2001 decision. Petitioners did not at that time file a
separate appeal with LUBA. On January 4, 2002, the county’s attorney advised petitioners that
the planning department viewed property line adjustments as ministerial decisions and that the
Coos County Zoning and Land Development Ordinance (CCZLDO) provided no right of local
appeal to challenge ministerial decisions. On January 24, 2002, petitioners appealed the

county’s decision to LUBA .22

0petitioners were not given written notice of the decision when it was rendered on October 31, 2001. The
record includes no written notice of the October 31, 2001 decision to petitioners, and it is not clear to us how
petitioners received notice of that decision. However, petitioners concede that they received actual notice of the
October 31, 2001 decision on December 13, 2001. Response to Intervenors-Respondent’s Motion 1o Dismiss 1. For
purposes of this opinion, we assume that is the case.

22petitioners characterize the appealed decision as the county’s October 31, 2001 property line adjustment
decision, which only became final for purposes of appeal to LUBA when petitioners’ attempted local appeal was
denied on January 4, 2002. The January 4, 2002 letter is not included in the record, but a copy of that letter is
attached to petitioners’ January 24, 2002 nofice of intent to appeal.



MOTION TO DISMISS

Intervenors contend that this appeal was not timely filed and for that reason must be
dismissed. We summarize the parties’ respective positions concerning the timeliness of this
appeal before addressing the relevant CCZLDO and statutory provisions.

Intervenors contend that even if the challenged decision is correctly characterized as
discretionary rather than ministerial, while petitioners were seeking a nonexistent local right of
appeal, the deadline established under ORS 197.830(3) for petitioners to appeal the county’s
October 31, 2001 decision expired. See Smith v. Douglas County, 98 Or App 379, 780 P2d 232
(1989) (pursuit of nonexistent right of appeal does not suspend the statutory deadline for filing
an appeal with LUBA); Forest Park Neigh. Assoc. v. City of Poriland, 26 Or LUBA 636, 640 (1994)
(same). Petitioners, on the other hand, argue that their effort to exhaust their local appeal rights
was required aﬁd that this appeal is therefore timely filed.

The conﬁoﬂmg question that is presented by the motion to dismiss is whether
petitioners’ right of appeal on the date they first learned of the county’s October 31, 2001
decision was governed by the procedure the county should have followed in making its October
31, 2001 decision or by the procedure the county actually followed. Our express or implied
answer to that question in various contexts has evolved over time as relevant statutes and
related appellate court cases have evolved. Neighbors for Sensible Dev. v. City of Sweet Home, 39
Or LUBA 766, 775-76 (2001); Tarjoto v. Lane County, 29 Or LUBA 408, 410-14 {(and cases cited
therein), affd 137 Or App 305, 904 P2d 641 (1995). However, for the reasons explained below,
we now believe that 1999 amendments to ORS 197.830 make the answer to that question much

more straightforward than it was under prior statutes.



A, A, The October 31, 2001 Decision

CCZLDO 3.3.150 expressly authorizes the county planning department to approve
property line adjustments3®] However, with the exception of a recording requirement,
CCZLDO 3.3.150 does not specify any particular procedure that the planning department must
follow in approving a property line adjustment.4!l In this case the county did not follow the
CCZLDO procedures for rendering administrative decisions that are described below. Instead,
it viewed its decision as a ministerial decision. Based on that understanding, although there
apparently are no express provisions for ministerial decision making in the CCZLDO, the
county rendered its decision on October 31, 2001, without providing a written notice of
administrative decision under CCZLDO 5.7.100(2).55)"

Petitioners dispute the county’s characterization of the decision as “ministerial.”
Petitioners contend the county’s decision involved the exercise of discretion and therefore
should have been processed as an administrative decision.

Before turning to the parties’ main argument, we agree with intervenors that if the
challenged decision is a ministerial decision, in the sense that it does not involve the exercise of

significant factual or legal discretion, LUBA would almost certainly lack jurisdiction, even if an

A5 defined by CCZLDO 3.3.150 and ORS 92.010(7)(b) and (11), a property line adjustment involves
relocating a common property line between two properties without creating an additional unit of land and without
reducing the size of either of the affected properties below any required minimum lot or parcel size.

Y¥lcCcZLDO 3.3.150(6) provides:

“The governing body, or [its] designee, may use procedures other than replatting procedures in
ORS 92.180 and 92.185 to adjust property lines described in ORS 92.010(11), as long as those
procedures include the recording, with the county clerk, of conveyances conforming to the
approved property line adjustment as surveyed in accordance with ORS 92.060(7).”

51As relevant, CCZLDO 5.7.100(2) provides that “[n}otice of an administrative decision shall be mailed to the
applicant and to the owners of record of property on the most recent property tax assessment roll where such
property is located [certain specified distances from the property that the subject of the administrative decision].”
The challenged decision is a one-page letter that is addressed to intervenors’ agent. Record 1. The letter includes no
notice of any right of appeal and no separate notice of decision was given. Apparently no adjoining property owners
were provided copies of the letter. Seen 2.



appeal to LUBA were timely filed. ORS 197.015(10)(b)(A).5¢! Accordingly, for purposes of this
decision, we assume without deciding that petitioners are correct that the challenged decision
required the exercise of discretion and for that reason is accurately viewed as a “permit”
decision, as that term is defined by ORS 215.402(4).”"] See Goddard v. Jackson County, 34 Or
LUBA 402, 411 (1998) (concluding that the property line adjustments in that case required the
exercise of sufficient factual and legal judgment to make the ministerial exception at ORS
197.015(10)(b)(A) inapplicable); Thompson v. City of St. Helens, 30 Or LUBA 339, 343 (1996)
{same). |

B. B. A-dminjstrative Decisions Under the CCZLDO

CCZLDO Article 5.8 governs local appeals of “[d}iscretionary [d]ecisions.” The county
apparently interprets “administrative decisions” to include discretionary decisions that are
rendered by planning staff without a prior public hearing.8# Other discretionary decisions may
be rendered initially by a hearings body and require a prior public hearing.%® Under the
county’s view of CCZLDO Article 5.8, it applies only to discretionary decisions and therefore
does not apply to ministerial decisions.

When the county renders ad.mi.tﬁst_raﬁve decisions, the CCZLDO requires that the
county provide written notice of the administrative decision and provide an opportunity for a
local appeal. CCZLDO 5.7.100(2) sets out detailed requirements for writien notice of

administrative decisions. Relevant provisions are set out below:

“IAs relevant here, LUBA’s jurisdiction is limited to land use decisions. ORS 197.825(1). Under ORS
197.015(10)(b)(A) decisions that are “made under land use standards which do not require interpretation or the
exercise of policy or legal judgment,” are not land use decisions.

TMORS 215.402(4) provides:
““Permit’ means discretionary approval of a proposed development of land under ORS 215.010 to
215.311, 215.317, 215.327 and 215.402 to 215.438 and 215.700 to 215.780 or county legislation
or regulation adopted pursuant thereto, ¥ * *”

#8The CCZLDO does not include a definition of “administrative decision.”

%P0 party contends that a prior public hearin; was required in this matter or that a decision by 2 hearings body
was required under the CCZLDO.



“(e) Content of a mailed notice of [administrative] decision shall include the
following: '

“(i) Explain the nature of the application and the proposed use or uses
which could be authorized;

cF ok ok ¥k

“(iii) State any person who is adversely affected or aggrieved or who is
entitled to written notice of this [administrative] decision may
appeal the decision to the Planning Commission by filing a written
appeal pursuant to Article 5.8 of the Ordinance.

“(iv) Describe the nature of the [administrative] decision.

sk K K ok %k

“(vii) State the [administrative] decision will not become final until the
period for filing an appeal has expired.

“(viii) State that appeals of the [administrative] decision cannot be
appealed directly to the Land Use Board of Appeals under ORS
197.830.

ok ok ¥ k %k

“(g) State the [administrative] decision will not become final until the period
Jor filing an appeal has expired.

“(h) State that appeals of the [administrative] decision cannot be appealed
directly to the Land Use Board of Appeals under ORS 197.830.”
(Emphases added.),

CCZLDO 5.7.100(2) makes it clear that there is a right to a local appeal to challenge
administrative decisions. It twice states that there is no right fo a direct a-ppéal to LUBA to
challenge such decisions and that such decisions do not become final until the time for filing
that local appeal has run.

The notice and opportunity for local appeal process that is described above generally

parallels statutory requirements for rendering permit decisions without first providing a public



hearing. ORS 215.416(11) (counties); ORS 227.175(10) (cities). See Wilbur Residents v. Douglas
County, 151 Or App 523, 528, 950 P2d 368 (1997) (describing the statutory procedure).10[10)

C. Finality

As relevant here, LUBA’s jurisdiction is limited to land use decisions. As defined by
ORS 197.015(10)(a) a land use decision must be a final decision. Under OAR 661-010-0010(3):

“A decision becomes final when it is reduced to writing and bears the necessary
signatures of the decision maker(s), unless a local rule or ordinance specifies that
the decision becomes final at a later date, in which case the decision is considered
final as provided in the local rule or ordinance.”

From its appearance, the October 31, 2001 decision is final. It is in writing and is signed.
The letter does not indicate that there is any right of local appeal. While it is clear that
petitioners believe the county should have utilized administrative decision making procedures
to rule on the requested property line adjustments, it is equally clear that the county did not do
so. No party argues that there is a local right of appeal to challenge county ministerial
decisions. Putting aside the merits of the county’s decision to approve the disputed pgoperl:y
line adjustments ministerially, rather than through its administrative decision making
procedure, it is clear that the October 31, 2001 decision was final when it was rendered, in the
sense it was reduced to writing, signed by the local decision maker and no local law delayed
finality.

We address the closely related requirement of exhaustion of administrative remedies

next.

1'% he critical feature of the statutorily requited procedure is that the permit decision may be rendered without
the necessity of a prior public hearing provided: (1) written notice is given to the same persons who would have
been entitled to notice of a public hearing, if a prior public hearing had been heid, and (2) such persons who are
entitled to notice, and any persons who are not entitled to written notice, but are adversely affected or aggrieved by
the decision, are provided an opportunity for a local de nove appeal.



D. D. Exhaustion of Local Appeals in Cases Where a Land Use Decision is
Rendered Without Providing a Hearing

1. The Requirement to Exhaust Local Remedies that are Available by
Right

Under ORS 197.825(2), our jurisdiction to review land use decisions is conditioned on a
petitioner first exhausting any local right of appeal that is “available by right.”1111] Because
ORS 197.825(2)(a) requires that petitioners first exhaust any available local appeal, petiioners in
this appeal correctly considered whether any such local appeal was “available by right.” Had
the county approved the requested property line adjustments pursuant to its administrative
decision ma.kmg procedures, as petitioners contend it should have done, and
contemporaneously provided petitioners written notice of its October 31, 2001 decision, it is
clear that petiioners would have had a right of local appeal.

Even though the county did not render its October 31, 2001 decision pursuant to its
administrative dedsion making procedure, and did not provide written notice of its October 31,
2001 decision to petitioners, petitioners somehow received actual notice of the decision 43 days
later, on December 13, 2001. CCZLDO 5.8.200 requires that an appeal of an administrative
decision must “be filed within fifteen: (15) days of the date notice of decision was mailed.” We
understand petitioners to contend that because the county did not contemporaneously mail
written notice of the October 31, 2001 decision to petitioners and petitioners filed their local
appeal within 15 days of the date they first leamned of the decision, their local appeal was timely
filed under CCLDO 5.8.200. We also understand petitioners to argue that that Jocal appeal was
not exhausted until the county attorney sent the January 4, 2002 letter denying that appeal to
petitioners.

In arguing that this appeal is timely filed, petitioners rely on two critical contentions.
First, that the challenged decision is discretionary and therefore should have been rendered as

an administrative decision (as that term is used in the CCZLDO) and a permit (as that term is

HIUORS 197.825(2)(a) provides that LUBA’S jurisdiction “[i]s limited to those cases in which the petitioner
has exhausted all remedies availabie by right before petitioning [LUBA] for review(.]”



defined at ORS 215.402(4)). Seen?7. Second, petitioners contend that the county was required in
this case to provide the local appeal that is required by CCZLDO 5.7.100(2)(e) (iii) and Article 5.8
and ORS 215.416(11), even though the county did not purport to make its decision as an
administrative decision under the CCZLDO or a permit decision under ORS 215.416(11).

Assuming petitioners’ two critical contentions are correct, and reading CCZLDO
5.7.100(2)(e)(iii) and (viif) and 5.7.100(2)(g} and (h) in isolation, it is understandable that
petitioners would heed the twice stated advice that (1) their right of Iocal appeal must first be
exhausted and (2) there is no direct route of appeal to LUBA to challenge a planning
department administrative decision. However, although we assume without deciding that
petitioners’ first contention is correct, we do not agree with their second contention.

As we explain below, ORS 197.830(3) and (4) now comprehensively govern the timing
and deadlines for appeal of land use decisions that are rendered without a prior local hearing.
For purposes of resolving the motion to dismiss, we assume the county is wrong about the
ministerial nature of the challenged decision and that it should have been adopted pursuant to
the county’s administrative decision making procedures, which call for notice and an
opportunity for local appeal. Under ORS 197.830(3), when petitioners discovered the county’s
error, their only remaining right of appeal was to LUBA under ORS 197.830(3)(a).

2. The ORS 197.830(3) Right to Directly Appeal to LUBA Where Land
Use Decisions are Rendered Without a Prior Hearing

In 1989, the legislature first amended ORS 197.830 expréssly to provide a right to appeal
land use decisions directly to LUBA where those decisions are rendered without a prior local

hearing.’2lZ In a case decided by LUBA in 1995, we explained that before this 1989 legislation

U1Z)As adopted in 1989, ORS 197.830(3) provided as follows:

“If a Jocal government makes a land use decision without providing a hearing * * * a person
adversely affected by the decision may appeal the decision to [LUBA] under this section:

“(a) Within 21 days of actual notice where notice is required; or



took effect, LUBA had determined under prior statutes and appellate court decisions that
interpreted and applied those statutes, that “any time period set by the local code for filing a
local appeal does not begin to run until the required notice of the decision is provided” under
ORS 215.416(11) and 227.175(10). Tarjoto, 29 Or LUBA at 412 n 4. In other words, under the pre-
1989 statutes, where petitioners learned, after the fact, that a land use decision had been
rendered without first providing a hearing, such petitioners were first required to exhaust any
available local remedies before appealing to LUBA, and the local deadlines for seeking those
remedies did not begin to run untl such petitioners received actual notice of the decision.
Under that tolling doctrine, petitioners’ decision to pursue a local appeal rather than pursue an
appeal directly to LUBA would almost certainly have been the correct choice.

In Tarjoto, we read ORS 197.830(3), the ORS 215.416(11) provisions specifically
authorizing permit decisions without a hearing and the ORS 197.825(2.)(a) exhaustion of local
remedies requirement together and concluded that ORS 197.830(3) did not authorize a direct
appeal to LUBA in the circumstances presented in that case. We reached that conclusion in
Tarjoto because the county failed to provide the petitioner notice of its permit decision, as
required by ORS 215.416(11). We concluded that that failure tolled the time for the petitioner to
file a local appeal until the county provided the petitioner the notice of decision to which he
was entitled. Finally, we concluded that that local appeal must be exhausted before an appeal
at LUBA ﬁas available. 24 Or LUBA at 414, Because the petitioner in Tarjoto had not exhausted
his Iocal appeal before appealing directly to LUBA, we dismissed the appeal.

LUBA’'s opinion in Tarjoto, and the Court of Appeals’ decision that affirmed that
decision, both have some bearing on the ultimate issue that is presented here. We therefore
discuss those opinions below before turning to the current language of ORS 197.830, which

controls here.

“(b} Within 21 days of the date a person knew or should have known of the decision where no
notice is required.”



In Tarjoto, as in the present case, the county’s land use decision was rendered without
providing a hearing. However, the facts in Tarjoto differ from the relevant facts in this case in at
least two important respects. First, in Tarjoto, the county was attempting to adopt a decision
pursuant to ORS 215.416(11) and its local code equivalent. The county’s failure to provide the
required notice of decision to the petitioner was due to an oversight. Here the county was
proceeding under its arguably incorrect assumption that its decision was nondiscretionary and
therefore required neither a hearing nor the notice of adminis&ative decision and opportunity
for local appeal that are required by the CCZLDO and ORS 215.416(11). .A second important
difference in Tarjoto is that the petitioner filed both a local appeal and a direct appeal to LUBA
under ORS 197.830(3), and the county agreed to grant the petitioner’s request for a local appeal.
Here petitioners did not file a direct appeal to LUBA at the same time they filed their local
appeal on December 28, 2001, and the county refused petitioners’ attempted local appeal of the
October 31, 2001 property line adjustment decision.

As noted earlier, LUBA held in Tarjofo that because ORS 215.416(11) specifically
authorizes permit decisions without a prior hearing, ORS 197.830(3) did not apply, and ORS
197.825(2) required that the petitioner seek and exhaust his local remedy before appealing to
LUBA. It is reasonably clear that the Court of Appeals did not agree with our holding. The
court limited its decision to affirm LUBA to the undisputed fact in that case that the county was
willing to and in fact did provide the petitioner a Jocal appeal. The Court of Appeals expressly
left open the possibility that ORS 197.830(3).w0u1d provide the petitioner a direct right of
appeal to LUBA if the circumstances were otherwise:

“We need not decide and we reserve judgment about the relative effects and
applicability of ORS 197.830(3) and ORS 215.416(11)(a) to facts that differ from
those here. For example, we do not reach the question of whether petitioner could
have appealed directly to LUBA under ORS 197.830(3) after learning of the
planning director’s decisions, had he not also appealed to the hearings officer and
thereby obtained rulings from the county, LUBA and us that the local remedy is
‘available’ within the meaning of ORS 197.825(2)(a).



“Whatever their precise relationship may be, ORS 197.830(3) and ORS
215.416(11) are not designed to foster gamesmanship on the part of parties or
decision makers, of the kind that petitioner hypothesizes, e.g., in which ‘local
remedies’ are artificially fabricated or interpreted as being ‘unavailable’ in an
effort to defeat the possibility of timely LUBA appeals. Petitioner describes
LUBA’s interpretation of the relationship of the two statutes as creating a
‘jurisdictional hall of mirrors.” If that description is meant to imply that either
the statutes or the way that LUBA applied them create the risk of a jurisdictional
void, we disagree. We think the intended effect of the statutes is the opposite, i.e.,
to provide adequate procedures to prevent cases from slipping through
jurisdictional cracks. LUBA’s decision gives effect to that intent, and we hold
that it did not err.” 137 Or App at 310-11 (footnote omitted).

We believe the clearest inference from the above-quoted language is that the Court of
Appeals viewed ORS 197.830(3) as a legislative attempt to eliminate the jurisdictional confusion
that is created where a land use decision is rendered without a hearing and parties belatedly
learn of the decision. In short, the legislature adopted ORS 197.830(3) to provide a right of
direct appeal to LUBA in such cases, except in cases where the petitioners also seek a local

appeal and, for whatever reason, the local government grants a local appeal.

3. 1999 Amendments to ORS 197.830
Without regard to whether we correctly understand the import of the above-quoted
language from the Court of Appeals’ decision in Tarjoto, the legislature further amended ORS
197.830 in 1999 to modify ORS 197.830(3) to specifically exclude application of that subsection of
the statute in situations where a decision is rendered pursuant to ORS 215.416(11) or
227.175(10). The legislature also added a new section, which is now codified at ORS 197.830(4),
that specifically addresses such permit decisions rendered pursuant to ORS 215.416(11) or

227.175(10). Relevant provisions of the current version of ORS 197.830 are set out below:

“(1) Review of land use decisions or limited land use decisions under ORS
197.830 to 197.845 shall be commenced by filing a notice of intent to
appeal with the Land Use Board of Appeals.
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“(3) If a local government makes a land use decision without providing a
hearing, except as provided under ORS 215.416 (11) or 227.175 (10), or
the local government makes a land use decision that is different from the



“(4)

proposal described in the notice of hearing to such a degree that the notice
of the proposed action did not reasonably describe the local government’s
final actions, a person adversely affected by the decision may appeal the
decision to the board under this section:

“(a) Within 21 days of actual notice where notice is required; or

“(b) Within 21 days of the date a person knew or should have known of
the decision where no notice is required.

If a local government makes a land use decision without a hearing
pursuant to ORS 215.416 (11) or 227.175 (10):

“(a) A person who was not provided mailed notice of the decision as
required under ORS 215.416 (11)(c) or 227.175 (10)(c) may
appeal the decision to the board under this section within 21 days
of receiving actual notice of the decision.

“(b) A person who is not entitled to notice under ORS 215.416 (11)(c)
or 227.175 (10)(c) but who is adversely affected or aggrieved by
the decision may appeal the decision to the board under this
section within 21 days after the expiration of the period for filing a
local appeal of the decision established by the local government
under ORS 215.416 (11)(a) or 227.175 (10)(a).

“(c) A person who receives mailed notice of a decision made without a
hearing under ORS 215.416 (11) or 227.175 (10) may appeal the
decision to the board under this section within 21 days of receiving
actual notice of the nature of the decision, if the mailed notice of
the decision did not reasonably describe the nature of the decision.

“(d) Except as provided in paragraph (c) of this subsection, a person
who receives mailed notice of a decision made without a hearing
under ORS 215.416°(11) or 227.175 (10) may not appeal the
decision to the board under this section.
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“(9)

A notice of intent to appeal a land use decision or limited land use
decision shall be filed not later than 21 days after the date the decision
sought to be reviewed becomes final. A notice of intent to appea! plan and
land use regulation amendments processed pursuant to ORS 197.610 to
197.625 shall be filed not later than 21 days after notice of the decision
sought to be reviewed is mailed or otherwise submitted to parties entitled
to notice under ORS 197.615. * * *»



Although it has been amended over the years, the generally applicable statutory
deadline for filing an appeal with LUBA appears at ORS 197.830(9), set out above. Read in
context with ORS 197.830(3) and (4), ORS 197.830(9) applies in cases where at least one local
hearing is provided and it establishes a deadline of 21 days after the decision becomes final or
21 days after notice is mailed, depending on the type of decision. ORS 197.830(3) and (4) now
address the deadlines for appealing land use decisions to LUBA in all cases where a local
hearing is not provided in advance of the decision. As explained below, ORS 197.830(4)
governs permit decisions that are rendered “without a hearing pursuant to ORS 215.416 (11) or
227.175 (10).” ORS 197.830(3) governs all other cases where a land use decision is rendered
without providing a hearing, including any case where the decision arguably should have been
rendered pursuant to ORS 215.416(11) or 227.175(10), but was not rendered pursuant to those
statutes.

ORS 197.830(4) now comprehensively addresses the situation where' a “local
government makes a land use decision without a hearing pursuant to ORS 215.416 (11) or
227.175 (10).” Where the local government attemnpts to render a permit decision pursuant to
ORS 215.416 (11) or 227.175 (10), but fails to provide notice of the decision to a person who is
entitled to such written notice of the decision, that person may appeal to LUBA “within 21 dayﬁ
of receiving actual notice of the decision.” ORS 197.830(4)(a). If the city or county gives the
required notice of a permit decision under ORS 215.416 (11) or 227.175 (10) to a person, but the
notice does “not reasonably describe the nature of the decision,” the 21-day deadline for that
person to appeal to LUBA begins on the date the person receives actual notice of the nature of
the decision. ORS 197.830(4){c). Those persons who were not entitled to written notice of a
permit decision that is rendered pursuant to ORS 215.416 (11) or 227.175 (10), but are adversely
affected or aggrieved by the permit decision, may appeal directly to LUBA, but must do so
“within 21 days after the expiration of the period for filing a local appeal of the dedision[.]”
ORS 197.830(4)(b). Finally, the statute makes it clear that persons who are given written notice
of a permit decision that is rendered pursuant to ORS 215.416 (11) or 227.175 (10) and provided



the opportunity for a local appeal must first exhaust that local appeal before they may appeal to
LUBA. ORS 197.830(4)(d).

However, it is clear from the text and context of ORS 197.830(4) that this subsection of
ORS 197.830 only applies where the local government is making “a land use decision without a
hearing pursuant to ORS 215.416(11) or 227.175(10)[.]" (Emphasis added.) The county decision
that is challenged in this appeal was not rendered pursuant to ORS 215.416(11) or the CCZLDO
provisions that implement that statute. Rather, the county’s decision was rendered pursuant to
the county’s arguably erroneous belief that its decision was ministerial and therefore could be
rendered without a hearing and without following the county’s administrative decision making
procedures. The county may well have been incorrect in that belief, but it is clear from the
record that it was not proceeding pursuant to ORS 215.415(11) or the above-quoted county
administrative decision procedures that implement that statute.

We conclude that ORS 197.830(4) only applies where a local government is attempting to
render a permit decision without a prior hearing “pursuant to ORS 215.416(11) or
227.175(10)." 13131 We also conclude that ORS 197.830(3) applies in all other cases where a local
government adopts a land use decision without providing a hearing, including cases where the
local government mistakenly believes its decision is not a discretionary “permit” decision, as
that term is defined by ORS 215402 and 227.160(2), and for that reason does not provide the
required notice of decision and opportunity for a local appeal.

The conclusion we have just reached in not consistent with our recent decision in
Neighbors for Sensible Dev., 39 Or LUBA at 775-76, in which we concluded the choice between
ORS 197.830(3) and (4), in cases where a local government is arguably mistaken about whether

P3n most if not all cases, the question of whether the local government is attempting to adopt a permit
decision “pursuant to ORS 215.416(11) or 227.175(10)" will be answered by determining whether the local
procedures that the local government followed or attempted to follow are the local procedures that implement ORS
215.416(11) or 227.175(10). 1t is clear in the present appeal that the county did not follow and was not attempting
to follow the county’s administrative decision making procedures that implement ORS 215.416(11). CCZLDO
5.7.100(2), which was set out in part earlier in the text, imposes a number of detailed requirements for notice of an
administrative decision rendered without a prior hearing. The October 31, 2001 decision makes no attempt to
comply with those requirements. '



ORS 215.416(11) or 227.175(10) applies, is governed by the procedure that the local government
should have followed rather than the procedure it actually followed. We now believe that the choice
between ORS 197.830(3) and (4) is governed by the procedure the local government actually
followed, and our contrary conclusion in Neighbors for Sensible Dev. is overruled.

Returning to the present case, there is no dispute that the county rendered its decision
without a hearing. There is also no dispute that the county did not render its decision pursuant
to ORS 215.416(11) or the CCZLDO provisions that implement that statute. Therefore, ORS
197.830(3) applies. Unde:r ORS 197.830(3)(a), such decisions may be appealed to LUBA
“[wlithin 21 days of actual notice where notice is required.” Under ORS 197.830(3)(b), such
decisions may be appealed to LUBA “[wlithin 21 days of the date a person knew or should have
known of the decision where no notice is required.”

If, as petitioners allege, the county erroneously adopted its dedision without observing
the procedural requirements of ORS 215.416(11) or the CCZLDO provisions that implement that
statute, petitioners were entitled to written notice of that decision, and ORS 197.830(3)(a)
applies.14i4) Therefore,‘ petitioners were entitled to appeal the October 31, 2001 decision directly
to LUBA within 21 days after they received actual notice of that decision on December 13, 2001.
Instead petitioners attempted to file a local appeal. As previously noted, the county advised
petitioners on January 4, 2002, that there was no right to a local appeal to challenge its October
31, 2001 decision. By the time petitioners filed their appeal at LUBA on January 24, 2002, the
deadline for filing their appeal to LUBA under ORS 197.830(3)(a) had expired. Because
petitioners’ January 24, 2002 appeal was not timely filed, this appeal must be dismissed. Smith,
98 Or App at 382-83.

The variety of notice and other local procedural errors that are possible in rendering

land use décisions, along with the often complicated interrelationship between ORS 197.830(3),

W{4lpesiioners assert, and intervenors do ndt dispute, that as adjacent property owners they would have been
entitled to written notice of the decision if administrative decision making procedures had been followed.



(4) and (9) and the statutory exhaustion requirement of ORS 197.825(2), invite confusion about
whether a right of local appeal exists to challenge a local government decision or whether the
only right of appeal to challenge that decision lies at LUBA. Overlapping and duplicative local
land use procedural provisions, which in some cases are inconsistent with statutory
requirements, often add to the possible confusion. This potential for confusion makes caution
consistently appropriate. When confronting uncertainty among relevant statutes and local
procedural provisions, if there is any doubt about the proper venue for appeal and the deadline
for such an appeal, the filing of timely precautionary appeals with all possible review bodies is
the only safe course of action. Had petitioners filed a precautionary appeal with LUBA at the
same time they filed their attempted local appeal of the October 31, 2001 decision on Decembef
28, 2001, the county might have elected to allow the local appeal even if one were not required
under the CCZLDO. If the county had done so, even under the current version of ORS
197.830(3) and (4}, that local appeal would likely have had to be exhausted under the Court of
Appeals’ reasoning in Tarjoto before an appeal would be available at LUBA. On the other hand,
if the county determined that the local appeal was not available, as it did here, then the
precautionary LUBA appeal would be available to allow review of the decision on the merits,
Because petitioners’ January 24, 2002 LUBA appeal of the county’s October 31, 2001
decision was filed more than 21 days after petitioners feceived actual notice of the decision on

December 13, 2001, the appeal was not timely filed. This appeal is therefore dismissed.
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Opinion by Holstun.
NATURE OF THE DECISION

Petitioners appeal a county decision that grants approval for two property line
adjustments.
FACTS

Intervenors own three contiguous parcels, which we refer to collectively as a tract.
Petitioners appealed an October 31, 2001 planning department decision that approved prior
property line adjustments among the parcels within the tract. That appeal was dismissed as
untimely filed. Warf v. Coos County, 42 Or LUBA 84 (2002). The property line
adjustments that are the subject of this appeal further adjust the property lines that were
established by that October 31, 2001 decision.

The following page shows the configuration of intervenors’ three-parcel tract after the
October 31, 2001 decision (Figure 1). The first property line adjustment drops a common
vertical (north-south) boundary between the two largest parcels to a horizontal (east-west)
position, forming a large parcel fo the north and east, a small parcel to the southwest and a
smaller‘parcel in the middle of the tract (Figure 2). The second property line adjustment
swings the westernmost common vertical boundary between the two smaller parcels
downward more than 180 degrees, making the small middie parcel larger and leaving a small
parcel at the southern boundary of the tract (Figure 3).



Fig 1: Starting Fig. 2: Configuration after
-7 ' First Adjustment

\

Fig. 3: Configuration after
Second Adjustment

The county planning department processed intervenors® application ministerially. By that
we mean the planning department did not provide a public hearing before making its decision
and did not provide notice to persons other than the applicants or an opportunity for a local
appeal of its decision. The planning department made its decision on June 17, 20021}
Petitioners learned of the June 17, 2002 decision and filed this appeal with LUBA 16 days later,
on July 3, 2002.

JURISDICTION
As relevant, our jurisdiction is limited to land use decisions. ORS 197.825(1). As defined

by ORS 197.015(10)(a), a decision that applies a land use regulation is a land use decision unless

' That June 17, 2002 decision is a one-page letter addressed to intervenors’ representative.



one of the statutory exceptions at ORS 197.015(10)(b) applies. There is no dispute that the
county applied the Coos County Zoning and Land Development Ordinance (CCZLDO). The
CCZLDO is a land use regulation. Therefore the disputed property line adjustment is a land
- use decision, unless one of the exceptions at ORS 197.015(10)(b) applies. Intervenors move to
dismiss, arguing that the challenged property line adjustment is excludéd from the ORS
197.015(10)(a) statutory definition of land use decision by ORS 197.015(10)(b)(A), which
provides that land use decisions do not include a decision “[w]hich is made under land use
standards which do not require interpretation or the exercise of policy or legal judgment.”

We tend to agree with much of intervenors’ argument that most of the inquiries the
county must make in approving a property line adjustment under CCZLDO 3.3.150 might not
require the exercise of much, if any, “policy or legal judgment.” However, if our discussion
later in this opinion of the relevant statutory and CCZLDO provisions that define and limit
property line adjustments makes anything clear, it demonstrates that the county’s decision that
intervenors” application could be accepted, reviewed and approved as a property line
adjustment required interpretation and the exercise of significant legal judgment. Therefore,
the county’s decision is not one that qualifies for the ORS 197.015{10}(b)(A) exception for
decisions “made ﬁnder land use standards which do not require interpretation or the exercise of
policy or legal judgment.” See Tirumali v. City of Portland, 169 Or App 241, 24547, 7 P3d 761
(2000) (finding the term “finished surface” from which building height was measured under the
city’s code to be “ambiguous” and in need of interpretation).

Intervenors’ motion to dismiss is denied.

INTRODUCTION

An understanding of the relationship between subdivisions, partitions and property line
adjustments is helpful in resolving the central question that is presented in this appeal.

A person who wishes to divide an existing parcel into four or more lots may seek

approval of a subdivision. ORS 92.010(15) provides the following definition:



““Subdivide land’ means to divide land into four or more lots within a calendar
year.”

A person who wishes to divide an existing parcel into two or three parcels may do so by

seeking approval of a partition. ORS 92.010(7) provides the following relevant definition:

“Partition land’ means to divide land into two or three parcels of land within a
calendar year, but does not include:
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“(b) An adjustment of a property line by the relocation of 2 common boundary
where an additional unit of land is not created and where the existing unit
of land reduced in size by the adjustment complies with any applicable
zoning ordinances{.]” (Emphasis added.)

As defined by ORS 92.010(11), ““[p]roperty line adjustment’ means the relocation of a common
property line between two abutting properties.” 2%

The above definitions permit some choice on the part of a landowner in dividing
property and reconfiguring existing property lines, For example, a person who wishes to
divide a single existing parcel into five lots can do 50 in a single year by seeking approval of a
five-lot subdivision. Alternatively, the existing parcel could be divided into five parcels by
submitting a request for a three-parcel partition one year and a two-parcel parﬁﬁon in the next
year.

Similarly, a person who wishes to reconfigure existing, adjoining parcels might be able
to accomplish that reconfiguration by partitioning one of those parcels and then combining the
resulting parcels so as to achieve the desired configuration. Alternatively, ORS 92.010(7)(b) and
92.010(11) might permit the property owner to accomplish the same objective though a property

line adjustment, and thereby avoid the need to seek approval of a partition. The possibilities for

?P1 CCZLDO 3.3.150 essentially repeats the ORS 92.010(7)(b} and 92.010(11) provisions governing property
line adjustments:

“Property Line Adjustments. Property line adjustments shall satisfy the requirements of Chapter
92 of the Oregon Revised Statutes. A property line adjustment is the relocation of 2 common
boundary between two or more abutting properties where an additional unit of land is not created
and where the existing unit of land reduced in size by the adjustment complies with any applicable
zoning ordinance.” (Emphasis added.) '



realigning existing parcels with a single property line adjustment, i.e., by relocating a common
boundary between the two parcels, are somewhat limited. However, the possible realignments
of existing parcels that could be achieved through serial property line adjustments appear to be
almost unlimited. Moreover, unlike the yearly three-parcel limitation on partitions, there does
not appear to be any statutory limitation on the number of property line adjustments that may
be approved in any single year. The central question presented in this appeal is whether the
county approved a property line adjustment, ;r whether the county approved something else.
FIRST ASSIGNMENT OF ERROR

A. Partition or Property Line Adjastment

Under their first assignment of error, petitioners allege the county erred by allowing
“[ilntervenors to reconfigure the shape of their parcels in such a manner that violates the
definition of property line adjustment provided in ORS 92.010(11).” Petition for Review 5.
With the added observation that the approved reconfiguration does not qualify as a property
line adjustment under CCZLDO 3.3.150, we égree with petitioners.

As the concept is used in ORS 92.010(7) and 92.010(11), a property line adjustment is a
rather limited tool. As defined by ORS 92.010(11), a property line adjustment is limited to
relocating “a common property line between two abutting properties.” (Emphases added.) That
means one property line may be relocated and it must be a common property line between two
abutting prop‘erties. Another important limitation is implicit in ORS 92.010(11), but reasonably
clear when ORS 92.010(11) is read together with ORS 92.010(7)(b).3%8] The two properties that
share the common property line that is to be adjusted must be “existing” units of land (ie.,
existing lots or parcels). That means the subdivision or partition plat or the deed or other legal
instrument that created the existing lots or parcels must be recorded before the boundary lines

that those lots or parcels create can be further adjusted. Property line adjustments may not be

33] The language of ORS 92.010(7)(b) is quoted above in the text and expressly requires that the “existing unit
of land” that is to be reduced in size by a property line adjustrnent must meet zoning ordinance requirements.



approved for proposed or hypothetical lots or parcels that do not yet separately exist as lots or
parcels.

Returning to the property line adjustment that is at issue in this appeal, the first
adjustment appears to relocate a single common boundary between the tall “L” shaped parcel
on the western side of the tract and the large irregularly shaped parcel on the northern and
eastern part of the tract. Compare Figures1 and 2. No common boundary with the central small
parcel is affected. If that first adjustment was all that the county’s decision approved, it would
appear to qualify as a property line adjustment.4¥! However, the challenged decision does not
stop there and require that the deeds that will be necessary to bring the adjusted property line
into existence be recorded. Rather, it purports to proceed immediately to approve a second
property line adjustment that results in the final configuration shown in Figure 3 above. There
are two problems with that part of the decision.

_ First, the decision approves two property line adjustments rather than the single

adjustment that is permitted by the statutes. Second, the county’s decision is not limited to
adjusting a common property line between existing parcels. The second property line
adjustment adjusts the common property line between the small rectangular parcel in the
middle of the tract and the small parcel in the southwestern part of the tract that is shown in
Figure 2. The southwestern parcel in Figure 2 is approved but did not exist when the county

purported to adjust it in the second adjustment.5t)

““) We do not reach or decide that question here.

551 We note that CCZLDO 3.3.150 purports to allow adjustments of 2 common boundary between two “or
more” properties. Seen 2. We question whether the county may allow property line adjustments for more than two
existing parcels when ORS 92.010(11) limits property line adjustments to “two abutting properties.” It is also not
entirely clear to us what a “common” boundary between three or more abutting properties would look like.
However, we need not resolve that question here. CCZLDO 3.3.150, like ORS 92.010(11), is limited to “a,” i.e., a
single, common property line. The challenged decision approves adjustments to two common property lines. Even
if the two property line adjustments could be viewed together as adjusting a single common property line between
the three existing parcels in Figure 1, the county’s decision does not simply relocate that single common boundary.
Rather, it first reorients the part of that boundary that separates the two larger parcels (compare Figure 1 and Figure
2), and then severs the northern and southern halves and relocates the southern half of that boundary so that it is no
longer contiguous with the northern haif (compare Figure 2 and Figure 3). Severing a common boundary into two



What the county approved in this decision is in reality a partition of the large, currently
existing “L” shaped parcel in Figure 1 into three parcels. The top part of the “L” is added to the
largest of the remaining parcels in Figure 2. Most of the remajhjng bottom part of the “L” is
added to the small rectangular parcel in the middle of Figure 2. The remaining part of the
original “L” makes up the smallest of the reconfigured parcels in Figure 3. Because two of the
new parcels created out of the original “L” shaped parcel are combined with the other two
parcels in Figure 1, there are three parcels in the beginning and three parcels at the end.
However, combining of parts of the original “L"” shaped parcel with the other two parcels does
not mean the original “L” shaped parcel was not partitioned.

It may be that the county’s error can be simply corrected by (1) granting approval of the
first adjustment, alone, and recording the deeds necessary to implement that property line
adjustment, and (2) thereafter seeking approval of the second adjustment once the parcels
created by the first adjustinent legally exist. As we have already noted, there is no limit that
anyone has called to our attention on the number of property line adjustments that can be
approved, provided that one common prbperty line is adjusted at a time and provided that the
adjusted property line separates existing parcels rather than possible or hypothetical parcels. |

B. ' Goddard v. Jackson County, 34 Or LUBA 402 (1998).

Before turning to the second assignment of error, we note that both parties appear to
misread our decision in Goddard. Petitioners appear to read that case to stand for the
proposition that what would otherwise be a proper property line adjustment becomes improper
if it is too complex. Intervenors appear to take the position that the challenged property line
adjustments survive scrutiny under Goddard, because they are much simpler than the property
line adjustments that were at issue in that case: “[t]he two property line adjustments involved in

this appeal are not ‘complex.”” Intervenor’s Brief 7.

detached boundaries and moving one of those severed boundaries to an entirely different location is not simply
relocating “a common boundary between two or more abutting properties.”



The property line adjustment that we found improper in Goddard was a much clearer
example of an improper property line adjustment. But the property line adjustment in Goddard
was not improper because it was complex, it was improper because it did much more than
simply relocate a common property line.

“We agree with intervenors that the reconfiguration of the parcels within the
subject property does not readily conform to the statutory definition of ‘replat.’
However, it does not necessarily follow that the approved reconfiguration of
parcels constitutes a property line adjustment. A property line adjustment is
limited, by its definitional terms, to relocation of common boundary lines.! * *
* ORS 92.010(11). As petitioners point out, the challenged decision approves a
reconfiguration of property lines that moves entire parcels, including boundary
lines that are not common with any of the property lines of the parcel (parcel 3)
into which parcels 1 and 2 are moved.

“Intervenors explain that the county in effect approved two separate property line
adjustments, as shown in diagrams attached to intervenors’ brief. The diagrams
depict a first adjustment that moves all four boundaries of parcel 2 so that parcel 2
is located in the comner of parcel 3, notwithstanding that parcel 2 and 3 share only
one common boundary. The second adjustment moves all four boundaries of
parcel 1 into parcel 3, next to parcel 2, notwithstanding that parcel 1 and parcel 3
do not share a single common boundary line or touch at any point.

“Intervenors’ diagrams succinctly demonstrate that the reconfiguration approved
by the challenged decision is not a property line adjustment as defined by ORS
92.010(11). Although the reconfiguration is not a ‘replat’ as that term is used in
ORS 92.180 to 92.190 because it does not modify an existing plat, it resembles a
replat in the scope of the changes it makes to property boundaries. A property
line adjustment is essentially a de minimus form of replat. See ORS 92.190(3)
(requiring that a property line adjustment be processed as a replat unless the local
government authorizes other procedures). ORS 92.190(3) contemplates a
fundamental distinction between a replat and a property line adjustment. That
distinction is inherent in the definition of property line adjustment at ORS
92.010(11), which limits it to the ‘relocation of a common property line between
two abutting properties.’

“We conclude that, because the challenged decision relocates property lines that
are not common to abutting properties, it reconfigures the subject property in a
manner that violates the definition of property line adjustment at ORS 92.010(11)
and the statutory distinction between a property line adjustment and a replat. The

68! This sentence can be read to suggest that& single property line adjustment may encompass relocation of
multiple common boundary lines between abutting properties. We clarify in this opinion that a single property line
adjustment decision may only approve the relocation of & single common boundary between abutting properties.



county’s attempted reconfiguration is not authorized by any provision of ORS
chapter 92 or any local provision directed to our attention.” 34 Or LUBA at 414-
15 (emphasis in original; footnote omitted).

- The complex collection of property line adjustments in Goddard that were approved in a
single county decision dramatically reconfigured the existing parcels. Our opinion in Goddard
concluded that the approved reconfiguration was a replat in all but name, but because of the
way ORS 92.010(12) defines replat, the desired reconfiguration could not be approved as a
replat.””l However, we also noted that the desired reconfiguration might be achieved by
partitioning and combining existing parcels.?l

C. Conclusion

We summarize the key conclusions we have reached above. First, petiioners appear to
argue that, as a matter of law, serial property line adjustments cannot be used to achieve
complex reconfigurations of existing parcels. We reject that argument. No statute or local
provision: that is cited by the parties or that ‘we have been able to locate limits the number of
property line adjustments that a property owner may submit for approval by the county.

Petitioners’ concern that almost any reconfiguration of existing parcels might be possible if

71 ORS 92.010(12) provides:

- “‘Replat’ means the act of platting the lots, parcels and easements in a recorded subdivision or
partition plat to achieve a reconfiguration of the existing subdivision or partition plat or to increase
or decrease the number of lots in the subdivision.”

In Goddard, we agreed with the intervenors that because the parcels at issue in that appeal were created by deed
rather than by partition plats, the statutory replatting provisions did not apply.

8181 We explained:

“Our analyzis of ORS chapter 92 arguably creates a statutory void, where parcels lawfully created
before 1973 by means other than a partition or subdivision plat pursuant to ORS chapter 92 cannot
be reconfigured in the manner the county attempted here, or where reconfiguration can only be
accomplished through a process of vacation of boundary lines and subsequent land division. * *
*' 34 Oy LUBA at 415 n 9 (emphasis added).

Although the emphasized language can be read to suggest that a two-step process (first vacate boundary lines,
second partition or subdivide resulting parcels} is required, we see no reason why a single partition plat that
proposes both dividing existing parcels and consolidating existing or newly divided parcels couid not be proposed.
Such a partition plat of parceis that were not initially created by a plat could be the functional equivalent of a replat
of existing parcels that were initially created by a plat.



enough separate property line adjustments are approved appears to be a valid one. That
potential for land owners to reconfigure existing parcels without following subdivision and
partition requirements is not dramatically different from the potential for land owmers to
achieve de facto subdivisions of their land thorough serial partitions. The legislatuie has
recognized the potential for avoiding subdivision requirements through serial partitions and
limited the number of times a parcel can be partitioned in a single year. If the legislature
perceives a similar need to limit serial property line adjustments, it presumably will amend the
statutes to address that need.

Second, we also disagree with intervenors’ argument that because-there is no express
limit on the number of property line adjustments that can be submitted in a single application,
multiple property line adjustments may be submitted in a single application and approved in a
single decision. Intervenors may be able to achieve their desired reconfiguration of their
existing parcels by multiple property line adjustments. 'However, that does not mean that the
relevant statutes and CCZLDO provisions are properly interpreted to allow the county to
approve in a single decision as many hypothetical intermediate property line adjustments as are
needed to create a fictional configuration that through a final property line adjustment achieves
the desired reconfiguration. If intervenors wish to proceed by way of serial property line
adjustments they must seek separate approvals for each of the needed property line
adjustments and implement each step before proceeding to seek approval for additional
property line adjustments that may be needed to achieve their desired reconfiguration of their
parcels,

The first assignment of error is sustained.
SECOND ASSIGNMENT OF ERROR

We conclude above that the challenged decision approves a de facito partition of
intervenors’ property. Under the CCZLDO, decisions that approve partitions are

administrative decisions. CCZLDO 6.5.300(4)(D) requires that notice of partition decisions must



be provided in accordance with CCZLDO 5.7.100. CCZLDO 5.7.100(2) requires that notice of
administrative decisions must be given to adjoining property owners and must-explain that
persons who are entitled to such notice have a right to seek a local appeal of the noticed
decision.?]

There is no dispute that the county (1) failed to process the disputed decision as an
administrative decision, (2) failed to provide the required notice of decision, and (3) failed to
provide the required opportunity for a local appeal. Petitioners argue that the county erred by
not providing the required notice and opportunity for a local appeal before it approved the
disputed application. We agree.

The second assignment of error is sustained.

The disputed application must be amended to propose a property line adjustment or
must be submitted as an application for partition approval. In either event, a new application
will be required. Accordingly, the county’s decision is reversed. Angius v. Washington County,
35 Or LUBA 462, 464-66 (1999); Seitz v. City of Ashland, 24 Or LUBA 311, 314 (1992).

9] As adjoining property owners, petitioners would have been entitled to notice of the decision under CCZLDO
5.7.100(2), had such notice been given.
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MINUTES

Lane County Planning Commission
Harris Hall - Lane County Courthouse

August 3, 2004
7:00 p.m.

PRESENT: Ed Becker, Mark Herbert, Juanita Kirkham, Steve Dignam, James Carmichael, members;
Bill Sage, Kent Howe, Staff ‘

ABSENT:  Jacque Betz, Marion Esty

Ms. Kirkham convened the meeting at 7:00 pm. She called for public comment on issues not being
covered by the commission that evening. Seeing no one she moved to the first agenda item.

I PUBLIC HEARING: PA 04-5252

Bill Sage provided the staff report. He went through the process of errors and omissions and noted that
the procedure applied to all three public hearings. He said there were several circumstances, under Policy
27, for requesting a conformity application. He said certain properties in 1984 may not have been
recognized for uses, development, or management practices that would have put them into a certain
category. He said the evening’s hearings were the first hearings to be heard under the new errors and
omissions policy in Policy 27. He outlined the criteria for the hearings. He said there were six or seven
categories that had to be met before consideration under Policy 27 could be considered. He said once the
criteria for Policy 27 were met then criteria for Goal 4 Policy 15 would have to be met. He said there were
three general situations for the policy development.

1. Obvious Error - readily perceived as a necessary change that could be approved outright by
the reviewer;

2. Subjective Determination — sufficient and verifiable documentation and findings of fact in the
applicant’s submittal for most reviewers to support a recommendation for approval; or

3. Marginal Circumstances — contested or soft facts where the review process could equally lead
to a decision to approve or deny.

Mr. Sage stressed that the commission should not worry about setting precedent by their decisions since
each application would be reviewed on the merits of the record and on a site specific basis. They should
be aware that there were some situations where the decision could go either way depending on the
indtvidual philosophies of the members and the lack of compeliing evidence for either approval or denial.
He urged the commission members to vote as their individual backgrounds and experience in fand use
issues dictated,

Ms. Kirkham called for declarations of ex parte contacts or conflicts of interest. None were declared.



Ms. Kirkham opened the public hearing.

Jim Mann spoke as the applicant’s representative. He said the application to make a correction from F1
zoning to F2 was clear and obvious. He outlined the characteristics of F1 and F2 zoning,.

Showing an overhead projection of the property, Mr. Mann showed how the property had been cleared of a
dwelling and accessory structures and outlined its topographic features and boundaries. He showed
numerous photos of the property and noted that nearby properties were owned by large corporations and
were not residential in nature. He said the Dorena area was more resource based in nature. He said the
1970’s planning recognized the natural resource nature of the area. He acknowledged that there was some
development along the roads but noted that nearby property was zoned F2. He said, in 1984 the Planning
Commission did not have the information available that the current commission had access to.

In response to a question from Mr. Dignam regarding the tree plantation on the property, Mr. Mamn said
the plantation was 15 years old and had not been thinned or actively managed. He surmised that they were
originally Christmas trees that had not been harvested. He said the untended plantation was now reduced
to approximately seven acres.

In response to a question from Mr. Dignam regarding the topography of the site, Mr. Mann said the entire
site was flat.

In response to a question from Ms. Kirkham regarding the size of the adjoining forest properties, Mr.
Mann called attention to the application. He said lots owned by Weyerhaeuser to the east were 34, 1.5,
and 55 acres. He added that the other site was 33.4 acres.

In response to a question from Ms, Kirkham regarding soil type on the site, Mr. Mann said almost all of
the property was classified as Soil Type 20b. (Silty Clay with a forestry cubic foot per acre per year rating
of 130)

Jim Just, 39625 Almond Drive, Lebanon, spoke for Goal One Coalition'and Land Watch Lane County.
He distributed written material to the commission. He said the thing that was most relevant was the
ownerships of the properties in the area in 1984. . He said the subject parcel had been part of a much larger
site, owned by Bohemia Lumber Company, in 1984 that had been primarily forest use.

Mr. Just said the sites contiguous to the parcel were alsd part of a much larger contiguous ownership. He
noted that the lot had not had legal access and stressed that there was nothing on the record of the use of

the property other than being part of a large forest operation. He said the land had been correctly zoned F1

in 1984.

In response to a question from Mr, Becker regarding whether the land could support forest timber
productivity, Mr. Just said the land was capable of producing forests even if the predominate use of the
land had not been forest use in 1984. He said there was nothing in the policy criteria that addressed soil
types. He noted that a farm operation could be counted as a forest use. He reiterated that the land was part
of a forest operation if it had been used for forest purposes.

Mr. Becker clarified that Mr. Just was saying that the land, in 1984, more resembled F1 than F2 zoning
because it was part of a large forest operation that had no non forest uses on the property.
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Laurie Segel, 120 West Broadway, spoke on behalf of 1000 Friends of Oregon. She requested a
continuance of the hearing because she had not received notice. She acknowledged that she was not part
of the legal notice required of staff but noted that she had been confused by the way the hearings had been
posted. She said she wanted time to prepare her information,

Mr. Sage said the County was required under state law to provide the following notice of hearings:

1. Notice in the Register Guard 20 days prior to the hearing, Mr. Sage noted that notice had
been posted in that paper on July 14.

2. Post the Notice on the Property which had occurred.
3. A Mailing List of surrounding Property Owners which had occurred.

Mr. Sage noted that all of these nofice requirements had been met. He said the record showed that staff
had met the requirements of the law but noted that the commission could grant a continuance if it so
desired. He added that the written record could be left open but noted that the applicant woulid have a
chance to rebut any new evidence. He said the commission could also vote that the requirements of notice
had been met. He stressed that one of the statewide planning goals and one role of the planning
commission was to provide opportunity for citizen involvement.

Ms. Kirkham called for rebuttal from the applicant,

Mr. Becker noted that he had not seen the planning commission meeting in the events section of the
Register Guard that day. He noted that this had been a point of confusion for him.

Mr. Mann said he was not opposed to leaving the record open for seven days but reserved the right to
address any new evidence submitted. He added that there was access to the subject property contrary to
the testimony of Mr. Just. He said there had been a dwelling there at one time that had access to the
county road. He noted that there was frontage all along that county Road. He added that the owners
would have to work with County Public Works to decide where a new driveway would be located.

Mr. Mann called attention to criteria for F1 zoning. He said F1 referred to commercial forestry. He said
F2 zoning did not specify commercial forest uses. He said the applicant had shown that the property had
not, in the recent past been under commercial forest management.

In response to a question from Mr. Carmichael regarding whether changing zoning because the land had
not been used was setting precedent, Mr. Sage said Goal 4, Policy 15 required that that non forest uses had
been present on or adjacent to the property. He reiterated that site by site assessments had to be made and
added that decisions were not precedent setting but were based on compliance with criteria and standards
that would eventually establish a clearer policy. He said evaluation of this particular site was what was
required from the commission at this point.

Mr. Herbert suggested leaving the record open for seven days but said he was not interested in continuing
the hearing.
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Mr. Dignam, seconded by Mr. Herbert, moved to leave the record open for seven
days with a further seven days for the applicant to rebut newly submitted
information.

Mr. Dignam urged the public to be cautious when relying for information on public hearings in the general
announcement sections of the newspapers.

The motion passed unanimously.

Mr. Sage said the written record would remain open until August 10, at 5 pm. He said the applicant would
have until August 17, at 5 pm. to address any new evidence. He said the commission would deliberate on
September 7, during its 5:30 work session.

1I. PUBLIC HEARING: PA 04-5276

Ms. Kirkham called for declarations of ex parte contacts or conflicts of interest. None were declared.
Ms. Kirkham opened the public hearing.

Al Couper spoke as the applicant’s representative. He noted that F1 and F2 were distinctive in that F1 was
owned by large firms and access by logging roads with no utilities or services. He said F2 land was much
more intensely developed. He showed an overhead projection of the land in question. He said the land
had been zoned F2 originally.

Mr. Couper said Lane Coﬁnty had passed an ordinance in 1984, which changed the designation on the
subject property. He said the ordinance contained a numerical list of tax lots that were intended to be
changed. He said the one of the tax lots of the contiguously owned properties, (tax lot 400), had been left
off the list.

Mr. Couper said the County had used assessor’s maps as a basis for parcelization and had made an error in
changing the zoning. He noted that the subject property was actually seven tax lots and three as the county
had assumed in 1984. He showed a map of the current parcelization of the property that was on record
with the county. He said the parcels were made in full conformance with state law. He said none of the
parcels were more than 80 acres. "

Mr. Couper said the language vof the characteristics for F1 and F2 were unclear and confusing. He said
numerous hearings officials were on record complaining about the langnage. He outlined the criteria, once
again, for the commission.

Mr. Couper showed an overhead projection of a map of the area. He said 79 percent of the parcels
contiguous to the subject property were 10 acres or less with rural residential and commercial
development. He noted that the zoning map supported his statements.

Mr. Couper said he supported the Lane County regulations that stated that residential development could
oot occur on Fl lands.
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In response to a question from Mr. Becker regarding whether the land in question had a road system
intended for forest management, Mr. Couper said there was not. He noted that the property had been
logged and had remnant logging roads.

There was some question over the definition of roads on the property.
Mr. Becker said it was clear that the property had been intensively used for forestry.

Jim Just, Goal One Coalition and Land Watch Lane County, 39625 Almond Drive, Lebanon, distributed
written material to the commission. He called attention to the last page of his material, he said the lists of
the tax lots was not official and was not complete or definitive. He said the control document was the
zoning map that was approved by the Board of Commissioners and LCDC.

Mr. Just said the property line adjustments done on the site were not legal and would be illegal in Coos
County. He said the property line adjustments were in fact re-platting and was not a legal act.

Laurie Segel 120 West Broadway, spoke on behalf of 1000 friends of Oregon. She said the land in
question had the characteristics of the land in 1984 that were predominately F1 in nature. She stated no
residences currently existed on the land in question and none existed in 1984. She said the entire site had
been under one ownership and was approximately 300 acres in size. She said the ownership of the area in
1984 showed a commercial forest use. She said the development outside the site was not relevant to the
question, She said the available evidence also showed that the site was contlguous to other forest use lands

in 1984.

Ms. Segel stressed that, since the apph'cant was alleging that an error was made in 1984, the commission
should look at what existed in the area in 1984. She noted that no services were available to the subject
area. She said the facts showed that in 1984 the area in question fit the description of F1 lands.

Gwendolyn Farnsworth, Rattlesnake Road, displayed photos of the land taken in 1986 showing that the
land was forested at that time. She showed photos of the surrounding properties and their uses. She said
there was no access to the property other than logging roads and emphasized that there were no services
available on the subject site. She said the surroundmg properties were not relevant to the issue. She
submitted her photos into the record. -

In response to a question from Mr. Becker rcga.rd.mg the timber harvesting on the subject property, Ms.
Famsworth said the subject property had been logged as one entity and came out to the north on
Rattlesnake Road.

Ms. Farnsworth requested that the record be left open for seven days.

Thom Lanfear, 38019 Lobo Lane, spoke as an abutting land owner. He said policy 27 would have the
commission process the application based on an error made in 1984. He said there was no error made at
that time. He said it was doubtful that the issue should even be in front of the commission. He said it
would be a good future discussion for the commission to talk about the intent of the Board of
Commissioners in the matter. He reiterated that staff had made the correct decision in 1984. He said there
was no real staff perspective on whether the lot line adjustments were done correctly.
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Mr. Lanfear suggested that if the commission was going to base a decision on the current lot lines, then it
should look at individual lots.

In response to a question from Mr. Dignam regarding the reason why he thought staff had not made an
error, Mr. Lanfear read law as it was in 1984. He said the legal lots had not shown up until 1985 when the
law changed in Oregon.

Ms. Kirkham called for applicant rebuttal.

Mr, Couper asked that two additional weeks be granted to both sides so all legal questions could be
addressed. He stressed that the property line adjustments done on the site were done legally. He
acknowledged that the law had been changed since that time. He stressed that there was no re-plat in the
case. He said he would be happy to submit to anothcr legal lot verification process. He said services were
available in the neighborhood of the lot.

Mr. Couper said F2 land provided 16 percent of the harvested timber in the State.

Mr. Sage said staff needed to review all of the new information submitted into the record. He suggested
allowing the two-week time periods for submittals requested. He said the written record could close on
August 17, and final rebuttal could be due on September 7. He suggested that the Commission deliberate
on October 5, at the 5:30 work session.

Mr. Herbert, seconded by Mr. Dignam, moved to accept Mr. Sage’s
recommendation. The motion passed unanimously.

IOI. PUBLIC HEARING: Request for approval of a conformity determination amendment the
. Rural Comprehensive Plan

Ms. Kirkham opened the public hearing.

Mr. Sage said there was a scriveners error that needed to be corrected within Zoning Plot 525 for the rural
community of Walterville He called atiention to exhibit C of the staff report which showed the error
which occurred when McKenzie Watershed Zoning Plots were readopted in May 2002. He said the line
around the subject property, tax lot 204, was what needed to be corrected. He recommended that the
commission approve the correction to comply with the correctly drawn zoning boundary from 1984 to
2002.

Jim Just, , asked that the record be left open for seven days to confirm that the zone change was consistent
with the plan map.

Laurie Segel, 120 West Broadway, complained that she had not known about the hearing. She suggested
DLCD be notified about county planning hearings.

Mr. Sage said, if the commission wished to grant the request for leaving the record open, the Plan Map

could be put into the record in the first seven days. He said the issue could be added to the deliberations
on September 7, 2004,
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Mr. Becker applauded the County staff for correcting errors. He suggested that the property owners be
notified.

Mr. Herbert said it would be in the best interest of all concerned if the property owner were notified, as a
party of interest that their property had been inadvertently zoned incorrectly and there was a public hearing
on correcting the matter.

Mr. Dignam suggested that there be less process to correct a simple error. He said keeping the record open
would add no benefit.

Mr. Dignam, seconded by Mr. Becker, moved to approve the correction of the
scrivener’s error on zoning map plot 525,

Mr. Becker added a friendly amendment, which was accepted., to have staff insure that the plan map
definitely agreed with the zoning map.

Mr, Sage said the record should be left open if the request were not frivolous. He stressed that one of the
basic goals of the commission was to insure public input and noted that there was no rush on the particular
item.

Mr. Herbert said the request of leaving the record open was a reasonable one and was not onerous to grant.

The motion passed 3:1:1 with Ms. Kirkham voting in opposition and Mr. Herbert
abstaining.

Planning Director Kent Howe noted that it was required to leave the record open if it had been requested.
The motion was withdrawn.

Ms. Kirkham, seconded by Ms. Esty, moved o keep the record open until August
10, 2004 with deliberation in September. The motion passed 4:1 with Mr.
Dipnam voting in epposition.

The meeting adjourned at 9:30 pm.

(Recorded by Joe Sams)
C:\User\lepe031007.wpd
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U. Lane County Planning Commission Minutes: October 5, 2004

MINUTES

Lane County Planning Commission

October 5, 2004, 5:30 p.m

PRESENT: Juanita Kirkham, Chair; Ed Becker; Jacque Betz; Marion Esty; Mark Herbert;
Steve Dignam, James Carmichael, members; Kent Howe, Biil Sage, Staff
ABSENT: NA

L WORK SESSION:

Ms. Kirkham convened the meeting at 5:30 pm. She called for public comment on matters that
were not on the night’s agenda.

Laurie Segel, 1000 Friends of Oregon, urged the commission to quickly fill its vacancies.

Jozef Siekiel-Zdzienicki asked for information on whether the by-laws of the commission were
available to the public.

Planning Director Kent Howe affirmed that they were available and explained the process for
obtaining them.

The commission reviewed the Minutes of March 2,

Mr. Herbert, seconded by Mr. Carmichael, moved to approve the minutes of
March 2, May18, and September 7.

Mr. Dignam commented on the lack of specific enough minutes and asked that his expressed
rationale for supporting or opposing a motion be clearly stated in future minutes.

The motion passed unanimously.
Deliberations session: PA 04-5252 and PA 04-5276.

Bili Sage thanked the Commission members for being flexible by receiving the packet of policy
and archive materials during the previous week. He said it was important that the Commission
had taken the opportunity to complete the record of information on policy issues prior to tonight’s
deliberations on the two separate applications. He said the first thing the Commission needed to
do that evening was to have a policy discussion on the intent of specific language in Lane Code
13 and Lane Code 16 during the 1984-1986 period and to and adopt an interpretation of Policy
27a.ii. that they could use as a basis for making their recommendations to the Board on the merits
of the two site-specific applications. He briefly outlined the memorandum they had received on
Policy 27.a.ii. and distributed summaries of the records and guidelines the commission could use
that evening to make their decisions on each of the applications.

He said the guidelines for PA 04-5252 (Mann-Everett) summarizes the findings and
documentation they had previously received on the parcel history and land use development of



that subject property. The factors under consideration specific to the application and the
characteristics between F1 and F2 land designations were addressed in the guidelines.

He discussed the guidelines for PA 04-5276 (Couper/Kronberger) summarized the process for
deciding between discrepancies of code text and actual zoning maps that the Commissioners
would be using for making a determination in the second application to be reviewed that evening,
He noted that there had previously been a trend toward favoring maps in making that distinction
but stressed that this was not a required course of action by the Commission.

Summarizing the memorandum previously distributed to the commission, Mr. Sage said Policy
27 was a 2004 policy that was used to correct errors and omissions to maps made in the past that
were found during periodic review. He stressed the importance of knowing the chronological
pattern of how original policies that were adopted and asked the Commission to think about the
policy that had been written in 2003 and use that policy to interpret present policy.

Mr. Herbert said he felt there was fairly clear direction to rely on precedent and common sense in
the absence of clear language. He said it was clear to him that he would be most in favor of policy
option number “2” as presented in the staff memorandum that was to rely on common sense. He
said to not do that would set a dangerous precedent.

Ms. Esty and Ms. Betz agreed with Mr. Herbert’s statements.

In response to a question from Ms. Esty regarding clarification of his statements, Mr. Herbert said
Option 2 allowed a look at the intent of the drafters of documents and make a2 common sense
interpretation. He said the other option was too narrow and would not allow the use of good
judgment.

Mr. Dignam said his support of Option 2 was predicated on a statement from Mr. Sage regarding
erroneously included statements in Lane Code. He asked for the definition of erroneous in that
case.

Mr. Sage said both land use law and personal experience were a factor. He said that in the early
1980s the “legal lot” definition in Lane Code 16 had been created by County staff out of the
definition of “tract” in the ORS rulemaking concerning partitioning and subdivision standards
that was applicable in Lane Code 13 that was retroactively very restrictive on property owners
who had purchased their property by deed prior to 1975. In turn, the County had for a short
period between 1983-1986 erroneously applied that as a factor in drafting a policy. He stressed
that General Plan Policies are separate from implementing regulations and often require
interpretation of the intent and as occurred in 1986, revisions to correct. He said that again the
Commission needed to interpret this policy under today’s common sense approach.

Mr. Sage stressed that a large amount of policy had been passed at that time in a very rapid
manner. He said there was rezlly no opportunity for in-depth analysis of that policy before
decisions were made in the rush to adopt the General Plan Policies in the Rural Comprehensive
Plan and zoning designations in 1983-84.

Mr. Herbert, seconded by Ms. Betz, moved to apply a common sense
interpretation to Policy 27 that a legal lot today was a legal lot in 1984, based on
the spirit of the law rather than a strict interpretation on the text language.

(=]
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(Staff note to the record: This motion was based on the Commission’s review of the
clarification of ORS 92 by HB 2381 in 1985, and Lane County’s adoption of three
ordinances in 1986 in response to the enactment of HB2381, that discrete parcels created
lawfully by recorded deed or real estate contract prior to the 1983-1986 period were not
merged during that period, and were during that period, and are today, discrete legal lots.)

M. Dignam said he would support the motion because it appeared that there had been aa
misinterpretation of state law in drafting Lane Code in the 1983-84 period.

Mr. Carmichael questioned whether there would be any requirements under Goal 4.

Mr. Sage said the commission would still have to consider qualifications of individual cases
under the conformity determination policy 27 before considering GoalGoal 4, policy 15
characteristics.

Mz, Carmichael said the two applications being deliberated on that evening were getting more
and more complicated. He read from County policy that said County policy provided direction

for policy makers. He said the facts in these types of situations were better considered under
Goal 4.

The motion passed unanimously.

Rather than ‘common sense’ Mr. Herbert said the argument could be framed as strict
interpretation versus the spirit of the policy.

Mr. Herbert, seconded by Ms. Betz, moved to forward a recommendation to the
Board of County Commissioners to amend the RCP General Plan Policies Goal
Two , Policy 27(a)(ii) to read similar to Policy 21(d)(2) as adopted in Ordinance
PA 921 on September 10, 1986 and the current goal 4 policy, 15(b) and (c)
criteria substituted for “19(c)”; “(2): Inappropriate F-1 zoning where the criteria
of RCP Forest Land Policy 19(c) [15(b) and (c)] indicate that F-2 zoning is more
suitable,”
The motion passed unanimously.

IL Deliberation; PA 04-5252

Mr. Sage outlined the Deliberations Checklist distributed to the commissioners. He said the

commission would have to make a decision, not just on 1983 policy, but also today whether the
parce] was better zoned under F1 or F2,

Mr. Carmichael said he was ready to make a decision on that particular piece of property.
There was general consensus to review the checklist before making a decision.

Mr. Herbert said he was satisfied that the parcel was a developed piece of property in 1981.
Mr. Carmichael stressed that it was not important to agree on each point of the checklist.

Members took a few minutes to review the checklist document.



In response to a question from Mr. Dignam regarding whether it was necessary for the application
to meet all of F1 or F2 criteria, Mr. Sage said it was a decision that had to be made at the
commission level whether the characteristics of one or the other were predominant. He said 51
percent one way or the other was all that was necessary.

Mr. Becker said considered F2 the predominate characteristic for all the list items.

Mr. Carmichael said he was not convinced that there was a residence on the policy. He said F2
Impacted Forest LandLand zone predominated.

Ms. Esty agreed and said F2 ImpactedImpacted zone was her interpretation for the entire list.
Mr. Herbert and Ms. Betz agreed as well.

Mr. Dignam said F2 was his determination.

Ms. Kirkham agreed and said she had come to the same determination.

Mr. Becker, seconded by Ms. Esty, moved to forward a recommendation
to the Board of County Commissioners for approval of a conformity
determination amendment to the Rural Comprehensive Plan (RCP)
pursuant to RCP General Plan Policies - Goal 2, Policy 27 (a)(ii) to
redesignate 34.2 acres from non Impacted Forest LandLand (F-1, RCP)
to Impacted Forest Land (F-2, RCP) for a parcel identified on the Lane
County Assessor’s Map 21-01-30 as tax lot 300.

The motion passed unanimously.
118 Continuation of Deliberations: PA 04-5276

Mr. Sage said the applicant’s representative had made two arguments when submitting the
application. He said the applicant contended that a discrepancy between a map that was
adopted for zoning and a reference in the ordinance which delineated a list of parcels that were
supposed to be included in the zoning decision. He said the parcel had been delineated F-2 on the
map and had then been rezoned F-1 on the interim map. He said the second zoning put in place
included everything that had been reviewed by LCDC and said, for clarification, “Exhibit C”
needed to be reviewed. He noted that the subject property, “tax lot 400 had not been put on that
list. He said all this had been substantiated in the final rebuttal attached to the meeting packet.

Mr. Sage said the decision was to decide whether the map of the area or the text of the ordinance
were predominant. He said the myth was that maps rule but noted that this was not necessarily
the case. He said there was no absclute dominance between map and text. He said the
commission needed to make a policy decision as to which represented the appropriate zoning.

In response o a question from Ms. Betz regarding how often maps were changed, Planning
Director Kent Howe said text amendments usually had to do with Lane Code. He said the text in

this case, had to do with township-range-section and specific tax lots. He said the text was
generally considered to be findings that supported the data on the maps.

Mr. Carmichael clarified that the text argument meant cl:hanging to F2 and the map argument
meant leaving the property F1.



In response to a question from Mr. Dignam regarding the reason why the same checklist was not
being used, Mr. Sage said the applicant had made a case for both sides. He added that in the final
rebuttal there was a desire to use the “mapping error” criteria policy.

Mr. Dignam clarified that it was staff’s intent that the matter be evaluated under the
discrepancydiscrepancy between map and text policy.

Mr. Herbert commented that the staff recommendation was going against the policy discussion in
the first hour of the meeting. He said the error was made in the text & should properly remain F1.

Mr. Becker said he was also convinced that the land should remain zoned F1.

Mr. Carmichael said, in this instance, there appears to have been an intent to dupe the
commission. He said any rational person could see that F1 was what the land should be
appropriately zoned. He said the property should stay F1, but noted that there should be 2 process
for the applicant to return in the future.

Mr. Dignam asked what data Mr. Herbert’s comments were based on.

Mr. Herbert called attention to “Figure 1” of the map. He said “Figure 2” showed that tax lot 400
had not been included in that. He said if the sole criteria was to decide whether the map or the
code text was wrong, then he thought it was a text error.

In response to the comments made by Mr. Carmichael, Mr. Herbert said plarning consultants had
to advocate for their clients within the context of the law. He said he had to look at the spirit of
the intent at the time of the zoning.

Mr. Dignam said he was inclined to support the map under the approach taken by Mr. Herbert.
He said he found several aspects of the application that could in the future lead him to support
changing the zoning to F2 but not under the criteria used for the decision that evening,

Mr. Dignam, seconded by Mr. Herbert, moved to forward a recommendation to
the Board of Cotmty Commissioners for denial of a conformity determination
amendment to the Rural Comprehensive General Plan Policies - Goal 2, Policy
27(a)(vii) to redesignate 82.6 acres from non impacted Forest land (f-1, RCP) to
Impacted Forest Land (F-2 RCP) for a portion of the parcel identified on the
Lane County Assessor’s Map 19-01-17 as tax lot 401.

The motion passed unanimously.
Planning Director I-Io;ve said a joint meeting with the Board of County Commissioners was
scheduled for November 9 at 5:30 pm. He said Region 2050 would be the topic. He said it

would be a dinner work session.

The meeting adjourned at 7 pm.

{Recorded by Joe Sams)
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